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MANDATORY MINIMUM SENTENCING LAWS—
THE ISSUES

TUESDAY, JUNE 26, 2007

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:30 a.m., in Room
2141, Rayburn House Office Building, the Honorable Robert C.
Scott (Chairman of the Subcommittee) presiding.

Present: Representatives Scott, Johnson, Jackson Lee, Davis,
Forbes, Gohmert, Coble and Lungren.

Also present: Representatives Conyers, Ellison and dJones of
North Carolina.

Staff Present: Bobby Vassar, Subcommittee Chief Counsel; Ra-
chel King, Majority Counsel; Veronica Eligan, Professional Staff
Member; Michael Volkov, Minority Counsel; Caroline Lynch, Mi-
nority Counsel; and Kelsey Whitlock, Minority Staff Assistant.

Mr. ScorT. Thank you. I would like to call the meeting of the
Subcommittee on Crime, Terrorism, and Homeland Security to
order. We have many excellent witnesses today. We will get to
them as soon as possible, so I will keep my statement brief. But
in the meanwhile we have the gentleman from North Carolina,
Walter Jones, with us today who wanted to drop in. He is in the
middle of another hearing and has to leave, but he wanted to greet
us.
Mr. JONES. Mr. Chairman, I want to thank you and the Judiciary
Committee Chairman, Mr. Conyers, for holding this hearing. And
the reason that I am here and my involvement is that for the
last—since August of last year I have joined many of my colleagues
in the United States Congress who have been concerned about the
indictment of Border Agents Ramos and Compean and feel that
they should never have been brought to trial. So therefore I hope
that this hearing today will bring many, many sunshine to many
aspects of the law itself, as well as the fact that these men, in our
opinion, should not have been prosecuted by the Federal D.A. In
west Texas. And thank you for letting me say thank you.

Mr. ScorT. Thank you. And thank you for being with us today.

One of the motivations for today’s hearing, as has just been stat-
ed, is the conviction and sentencing of the two Border Patrol
agents, Ramos and Compean, who were sentenced to 11 years and
1 day and 12 years of incarceration respectively. Regardless of
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what you think of these two agents or whether they were rightfully
prosecuted, the fact remains that the U.S. District court was re-
strained when it came to sentencing the two men. The judge had
to sentence them to at least 10-year minimum sentences.

Mandatory minimum sentences have been studied extensively
and have been shown to be ineffective in preventing crime. They
have been effective in distorting the sentencing process. They dis-
criminate against minorities in their application, and they have
been shown to waste the taxpayers’ money. In a study, a report en-
titled, quote, Mandatory Minimum Drug Sentences: Throwing
Away the Key or the Taxpayers’ Money, the RAND Corporation
concluded that mandatory minimum sentences were less effective
than either discretionary sentencing or drug treatment in reducing
drug-related crime and far more costly than either.

And the Judicial Conference of the United States has reiterated
its opposition to mandatory minimum sentencing over a dozen
times to this Congress, and noting that they severely distort and
damage the Federal sentencing system, undermine the sentencing
guideline regiment established by Congress to promote fairness and
proportionality, and destroy honesty in sentencing by encouraging
charge and fact plea bargains.

The Judicial Center, in its report entitled General Effects of
Mandatory Minimum Prison Terms: A Longitudinal Study of Fed-
eral Sentences Imposed, and the Sentencing Commission, United
States Sentencing Commission, in its study entitled Mandatory
Minimum Penalties in the Federal Criminal Justice System, found
that minorities were substantially more likely than Whites under
comparable circumstances to receive mandatory minimum sen-
tences. The Sentencing Commission also reflected that mandatory
minimum sentences increased the disparity in sentencing of like
defendants because they were not applied in 40 percent of the
cases, and at the same time increased the cost as a result of the
rate of trials rising from 13 percent of the defendants to 19 percent
of the defendants with no evidence that mandatory minimum sen-
tencing had more crime reduction impact than discretionary sen-
tences.

Former Chief Justice Rehnquist spoke often and loudly about
these wasteful cost increases, and he said mandatory minimums
are perhaps a good example of the law of unintended consequences.
There is a respectable body of opinion which believes that these
mandatory minimums impose unduly harsh punishment for first-
time offenders, particularly for mules who played only a minor role
in drug distribution in a drug distribution scheme. Be that as it
may, the mandatory minimums have also led to an inordinate in-
crease in the prison population and will require huge expenditures
to build new prison space.

He went on to say that mandatory minimums are frequently the
result of floor amendments to demonstrate emphatically that legis-
lators want to get tough on crime just as frequently as they do not
involve any careful consideration of the effect they might have on
the sentencing guidelines as a whole.

The Federal Judicial Conference has studied mandatory mini-
mums and has written the House Judiciary Committee over a
dozen times in the last 10 years urging us not to adopt the manda-
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tory minimum sentences, stating that they distort attempts to en-
force an orderly and proportionate sentencing regimen in the Fed-
eral system, and they violate common sense by requiring vastly dif-
ferent defendants to get identical sentences simply because they
technically violated the same section of the criminal code. And we
know that the title of the offense often is not a good description of
the seriousness of the crime.

It also creates a bizarre situation where the decision of when to
release a defendant is made not at a parole hearing just before the
person is released and you can review the sentence, what he has
done to better himself, where he is going to go and what he is going
to do. It is not even made at the sentencing where the judge makes
a decision based on the seriousness of the crime and the particular
defendant before him and all the facts in evidence in that case. But
it is made when the legislature passes the criminal code. That is
of the three opportunities, I guess, about the worst time to make
that decision.

With that thought I would lead to my distinguished colleague,
my colleague from Virginia, the Ranking Member of the Sub-
committee, Mr. Forbes from the Fourth Congressional District of
Virginia.

Mr. FORBES. Thank you, Chairman Scott. And I appreciate your
scheduling this hearing so that we can fairly assess the importance
of mandatory minimum sentences in the criminal justice system.

Mandatory minimum penalties are an effective means to ensure
consistency in sentencing and to promote the public safety by de-
terring others from committing crimes and preventing recidivism.
The need for mandatory minimum penalties has taken on a greater
significance given the advisory nature of the Federal sentencing
guidelines. The Supreme Court’s 2005 decision in United States v.
Booker invalidated the mandatory sentencing requirement of the
sentencing guidelines. The U.S. Sentencing Commission’s March
13, 2006, report on Booker’s impact identified substantial concerns
about unrestrained judicial discretion. Such discretion undermines
the very purpose of the Sentencing Reform Act to provide certainty
and fairness in meeting the purposes of sentencing and avoiding
unwarranted sentencing disparities among defendants with similar
records who have been found guilty of similar criminal conduct.

The Sentencing Commission’s data updated through the second
quarter of 2007 shows continuing sentencing disparities, including
a steady rate of nongovernment-sponsored below-guideline sen-
tences for defendants; geographic disparities among the judicial cir-
cuits; and sentencing reductions in a significant number of drug-
trafficking cases, immigration cases, firearms offenses, pornog-
raphy and prostitution offenses and white collar. Advisory sen-
tencing guidelines that result in lower penalties for the worst of-
fenders only increase the significance of mandatory minimum sen-
tences.

Beginning in 1984, Democrat Congresses passed important man-
datory minimums, along with other sentencing reforms, including
the Federal sentencing guidelines. Prior to the 1984 Sentencing Re-
form Act, Federal judges had unfettered discretion to sentence a
criminal defendant as they pleased. This unbridled discretion re-
sulted in enormous disparity in sentences for similarly situated de-
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fendants. Senator Kennedy, one of the principal advocates of the
Federal sentencing guidelines, stated that the existing sentencing
disparity was a national scandal. He noted that the Federal Crimi-
nal Code invites disparity by conferring unlimited discretion on the
sentencing judge.

The shameful disparity in criminal sentences imposed in the Fed-
eral courts is a major flaw which encourages the potential criminal
to play the odds and beat the sentence. Sentencing disparity is un-
fair. Aside from ensuring consistency in sentencing, mandatory
minimum penalties provide prosecutors the tools to secure the co-
operation of criminals to dismantle criminal enterprises, gangs and
other organizations. Without such a penalty, for example, gang
members will not cooperate with law enforcement. They will simply
turn their back on cooperation, do the time, and gang violence will
continue to expand and threaten our communities.

While some complain about mandatory sentencing schemes there
is research to show that such penalties have been a significant fac-
tor in the reduction of violent crime over the last 30 years. Some
would say that is coincidence. Statistical researchers have shown
to the contrary. Increases in prison population have incapacitated
recidivists and deterred others from committing crime. Professor
Steven Levitt conducted a study to show that a significant part of
the decline in violent crime is attributable to increased incarcer-
ation. In a more recent study, Joanna Shepherd demonstrated that
truth-in-sentencing laws have a dramatic impact on reducing seri-
ous violent crimes. Other studies confirmed the obvious point. In-
carcerating an offender prevents him from repeating his crimes
while he is in prison.

Balanced against these reductions in crime from deterrence and
incapacity, there is significant cost savings to society from reducing
the occurrence of crime. Mandatory minimum penalties, however,
need to be specifically tailored and fairly applied. The Sentencing
Commission’s recent study on the disparity between crack cocaine
and powder cocaine demonstrated again the need for reform in this
area. And I commend the Commission for its study and look for-
ward to hearing more about it and possible solutions.

I am also glad that we are taking the time to examine the Gov-
ernment’s prosecution of the Border Patrol agents’ case. The con-
troversy surrounded this prosecution is significant. I have many
questions and concerns about the manner in which the Government
conducted this prosecution. To me the question is not the penalties
that were imposed in that case, but rather whether the case should
have been brought at all.

Mr. Chairman, I look forward to hearing from today’s witnesses,
and I yield back the balance of my time.

Mr. Scort. Thank you.

Do any of the other panelists have a statement?

Mr. CoNYERS. Mr. Chairman.

Mr. ScortT. I recognize the Chairman of the full Committee Mr.
Conyers.

Mr. CoNYERS. Thank you so much. I want to commend you and
the Ranking Member, both from Virginia, for bringing us together
and to bring such a distinguished set of panelists. We don’t usually
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have two judges, a U.S. attorney and a future attorney all with us
at the same time.

Marc Mauer is well known in his work here. He has been before
the Committee perhaps more than anyone else. This is a—of all
cases, I can’t understand—we could have a hearing on this case,
and I know it is on appeal, but there are circumstances in it that
are so incredible that I find it breathtaking.

I suppose the main reason we are here is because we have been
trying to get mandatory minimum sentences in some kind of a dif-
ferent position, and so I just can’t fathom why Border Patrol agents
working for the Government, doing their job, end up being charged
and prosecuted under a law that to me seems to be very inspecific.
And, of course, the case is under appeal. But since it is before us,
I think that it is something that we really have to deal with.

I find that mandatory sentences—and I join both the Chairman
and the Subcommittee Ranking Member—that during mandatory
minimums we have witnessed a fivefold increase in the number of
women currently entangled in our criminal justice system as a re-
sult of their minimal involvement in some drug-related crime. In
two States we have almost 20 percent of the people incarcerated
are serving mandatory minimum terms. We are incarcerating peo-
ple at a rate higher than any other Nation on the planet. And so
this brings together some very important considerations.

I want to thank our colleague from North Carolina, Congressman
Jones, for having brought this matter to the attention of the Com-
mittee. Walter Jones has been unrelenting in his support for hear-
ings in this Committee. He is chairing another meeting, and he will
be back shortly, I'm sure. And so I thank the Committee for allow-
ing me to welcome all of the witnesses and ask unanimous consent
that my remarks be included in the record.

Mr. Scort. Thank you. We have a distinguished panel of wit-
nesses here to help us consider the important issues before us. And
we have been joined by the gentleman from Georgia Mr. Johnson.
I thank you.

Our first witness will be the Honorable Ricardo H. Hinojosa,
Chair of the U.S. Sentencing Commission since 2003 and judge of
the U.S. District Court in the Southern District of Texas since
1983. He is a graduate of Harvard Law School. And before becom-
ing appointed judge, he was in private practice in McAllen, Texas.

Our second witness is the Honorable Paul C. Cassell, judge of the
U.S. District Court for the District of Utah since May 2002. He is
a graduate of Stanford Law School. Prior to that he was a professor
at the Utah College of Law where he worked in many cases, and
particularly well known for his work with the National Victims
Constitutional Amendment Network.

Our next witness is Richard B. Roper, III, U.S. District Attorney,
Northern District of Texas. In Dallas, Texas, he served as the as-
sistant U.S. attorney since 1987 until he was sworn in as interim
U.S. attorney on June 29, 2004. Prior to that he served as the
Tarrant County assistant district attorney for 5 years. He received
his law degree from Texas Tech.

Our fourth witness is Marc Mauer, executive director of the Sen-
tencing Project, a national nonprofit organization engaged in re-
search and advocacy on criminal justice issues. He has been en-
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gaged in this work for 30 years and has authored two books and
many journal articles on various aspects of crime policy. He re-
ceived his B.A. From the State University of New York in Stony
Brook, and has a master’s in social work from the University of
Michigan.

Next is T.J. Bonner, who is the national president of the Na-
tional Border Patrol Council of the American Federation of Govern-
ment Employees of the AFL-CIO. He represents the concerns of ap-
proximately 11,000 front-line Border Patrol employees.

And lastly we have Serena Nunn. She served more than a decade
in Federal prison for her participation as a low-level nonviolent
conspirator in a cocaine sale organized by her boyfriend. Her case
received attention in the Minneapolis Star Tribune, which featured
her in an article about mandatory minimum sentencing. A young
lawyer brought her case to the attention of President Clinton, who
commuted her sentence on July 7, 2000. After being released from
prison after more than a decade, she has finished her bachelor’s de-
gree at Arizona State University and then was accepted at the Uni-
versity of Michigan Law School, from which she graduated last
year.

Each of the witnesses’ written statements will be made part of
the record in its entirety. I would ask that each witness summarize
his or her testimony in 5 minutes or less. To help stay within that
time, there is a timing device at your table. When 1 minute is left,
the light will switch from green to yellow and then finally to red
when your 5 minutes are up.

We will now begin with our witnesses. Judge Hinojosa.

TESTIMONY OF RICARDO H. HINOJOSA, CHAIR, UNITED
STATES SENTENCING COMMISSION, WASHINGTON, DC

Judge HINOJOSA. Chairman Scott, Ranking Member Forbes and
Members of the Subcommittee, I appreciate the opportunity to tes-
tify before you today on behalf of the United States Sentencing
Commission regarding mandatory minimum sentencings generally
and Federal cocaine sentencing policy specifically. My written testi-
mony provides information on Federal statutory mandatory min-
imum sentencing compiled from the Commission’s fiscal year 2006
data file. My testimony does not focus on any particular case. The
Commission does not generally comment on individual cases, par-
ticularly when pending appeal.

The Commission firmly believes that the sentencing guideline
system remains the best mechanism for assuring that the statutory
purposes of sentencing as set forth in 18 U.S.C. Section 3553(a) are
met, and it has worked consistently with Congress to identify alter-
natives within the guideline system in lieu of mandatory mini-
mums.

The Sentencing Reform Act of 1984 specifically directed the Com-
mission to develop guidelines that would achieve those statutory
purposes. And as the Supreme Court last week recognized in Rita
v. United States, ‘the result is a set of guidelines that seek to em-
body the Section 3553(a) considerations both in principle and in
practice.”

The Commission identified at least 171 mandatory minimum pro-
visions in Federal criminal statutes. In fiscal year 2006, of the
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60,627 Federal offenders for which the Commission received suffi-
cient documentation to conduct this analysis, 20,737 offenders or
29.8 percent, were convicted of a statute carrying a mandatory
minimum penalty. Of the 33,636 counts of conviction that carried
a mandatory minimum, 94.4 percent were for drug offenses and
firearms offenses. Offenders other than Whites comprise 74.0 per-
cent of offenders convicted of a statutory mandatory minimum pen-
alty compared to 70.9 percent of those offenders in the overall of-
fender population. Black offenders were the only racial or ethnic
group that comprised a greater percentage of offenders convicted of
a statutory mandatory minimum penalty, which was 32.9 percent,
than the percentage in the overall offender population, which was
23.8 percent.

To gauge the demographic impact of mandatory minimums, how-
ever, it proved helpful to extract the Federal immigration caseload
from the analysis. Immigration offenders comprise 23.8 percent of
offenders in the overall caseload, but only 0.8 percent of the offend-
ers convicted of a statute carrying a mandatory minimum sentence.
The demographic data excluding immigration cases shows that His-
panic offenders comprise 38.1 percent of the nonimmigration of-
fenders convicted of a statutory mandatory minimum penalty, but
29.7 percent of the overall offender population. And Black offenders
comprise 33 percent of the nonimmigration offenders convicted of
a statutory mandatory minimum penalty, but 29.8 percent of the
overall offender population.

Many offenders convicted of a statute carrying a mandatory min-
imum are being sentenced without regard to and below the manda-
tory minimum because of a substantial assistance provision under
18 U.S.C. Section 3553(a) and, for drug offenders, because of the
substantial assistance provision and/or the safety valve provision
under 18 U.S.C. Section 3553(f). Of the 18,987 mandatory min-
imum offenders for whom the Commission had sufficient informa-
tion for the analysis, 13.6 percent, or 2,591 offenders, were sen-
tenced without regard to and below the mandatory minimum be-
cause of the statutory substantial assistance provision. Of the
16,334 drug mandatory minimum offenders for whom the Commis-
sion had sufficient information for the analysis, 7,812 offenders, or
47.8 percent, were sentenced without regard to and below the man-
datory minimum because of the substantial assistance provision
and/or the safety valve provision; 84.2 percent of the offenders con-
victed of statutes carrying a mandatory minimum sentence were
drug offenders.

The impact of drug mandatory minimum penalties on Black of-
fenders is largely driven by crack cocaine offenses. Black offenders
comprise 32 percent of offenders convicted of drug mandatory min-
imum statutes, but 29.2 percent of the overall drug offender popu-
lation. If crack cocaine cases are excluded from the analysis, Black
offenders comprise 14.4 percent of the remaining drug cases in
which a drug mandatory minimum applied and 14.8 percent of the
remaining drug cases overall.

I would like to address briefly the issue of Federal cocaine sen-
tencing policy. This past year the Commission undertook an exten-
sive review of the issues associated with Federal cocaine sentencing
policy. The Commission received public comment showing almost
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universal criticism of current cocaine sentencing policy. The Com-
mission’s efforts culminated in the issuance of its fourth report to
Congress on the subject in which the Commission again unani-
mously and strongly urged Congress to act promptly to address the
problem of unwarranted crack cocaine sentencing disparity.

On May 1, the Commission submitted to Congress an amend-
ment to the drug trafficking guideline that would reduce the base
offense level for all crack cocaine offenders by two levels. The Com-
mission firmly believes this is only a partial remedy and that a
comprehensive solution to the problem of Federal cocaine sen-
tencing policy must be legislated by Congress.

The Commission stands ready to work with Congress as it con-
tinues to study the issues of mandatory minimums and Federal co-
caine sentencing policy. The Commission is committed to working
with Congress to maintain a just and effective national sentencing
policy in a manner that preserves the bipartisan principles of the
Sentencing Reform Act of 1984.

Thank you for the opportunity to testify so quickly before you
today. I look forward to answering your questions, and I appreciate
your letting me have a little bit of extra time, but that is about the
fastest I have ever talked.

Mr. ScotT. Thank you, Judge.

[The prepared statement of Judge Hinojosa follows:]
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PREPARED STATEMENT OF RICARDO H. HINOJOSA

Statement of Ricardo H. Hinojosa
Chair, United States Sentencing Commission
Before the House Judiciary Committee
Subcommittee on Crime, Terrorism, and Homeland Security

June 26, 2007

Chairman Scott, Ranking Member Forbes, and members of the Subcommittee, [
appreciate the opportunity to testify before you today on behalf of the United States
Sentencing Commission regarding mandatory minimum' sentencing generally and
federal cocaine sentencing policy specifically.

Part I of my testimony provides a statistical overview of statutory mandatory
minimum sentencing, including data both on mandatory minimum sentences and on the
statutory mechanisms created to provide relief to certain defendants from application of
mandatory minimum provisions. Part Il discusses the application of mandatory
minimum provisions in the context of crack cocaine offenses, with a specific focus on
the Commission’s recent activity regarding crack cocaine sentencing.

Because this hearing is about mandatory minimum sentencing, my testimony
does not focus on the operation of the federal sentencing guidelines.” Tt is important to
note, however, that the sentencing guidelines must be consistent with all pertinent
provisions of federal law.* Such consistency should not be misunderstood to mean that
the sentencing guidelines system and mandatory minimums are one and the same as
there are important differences between the two. For example, the federal sentencing
guideline system is designed to take into account many more offense and offender
characteristics, both aggravating and mitigating, than mandatory minimum provisions
typically do.

The Commission firmly believes that the federal sentencing guideline system
remains the best mechanism for assuring that the statutory purposes of sentencing, as set
forth in 18 U.S.C. § 3553(a), are met. The Sentencing Reform Act of 1984* specifically
directed the Commission to develop guidelines that would achieve those statutory
purposes and, as the Supreme Court last week recognized, “[t]he result is a set of
Guidelines that seek to embody the section 3553(a) considerations, both in principle and
in practice.”® The Commission has worked consistently with Congress over the years to
identify alternatives within the federal sentencing guideline system in lieu of mandatory

! “Mandatory minimums,” “mandatory minimum seniencing provisions™ and related (erms refer to
statutory provisions requiring the imposition of a sentence of at least a specified minimum term of
imprisonment when criteria sct forth in the relevant statutc have been met.

2 My testimony also does nol focus on any particular case, as (he Commission generally does nol comment
on individual cases, particularly when pending appeal.

3 See 28 U.S.C. § 994(a).
 Title 11, Comprehensive Crime Control Act of 1984, Pub. L. 98-473, 98 Stal. 1837 (1984).

® Ritav. Uniled States, No. 06-5754, Slip Op. at 6 (S.CL June 21, 2007),
1
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minimums. The Commission strongly believes that the guideline system most
effectively provides for sentences in a manner consistent with the statutory purposes of
sentencing set forth in the Sentencing Reform Act of 1984,

L Overview of Statutory Mandatory Minimum Sentencing

The Commission has identified at least 171 individual mandatory minimum
provisions currently in the federal criminal statutes.® In the Commission’s fiscal year
2006 datafile, there were 33,636 counts of conviction that carried a mandatory minimum
term of imprisonment.” Because an offender may be sentenced for multiple counts of
conviction that carry mandatory minimum penalties, these 33,636 counts of conviction
exceed the total number of offenders (20,737 offenders, as reported below) who were
convicted of statutes carrying such penalties.

Of these 33,636 counts of conviction, the overwhelming majority (94.4%) were
for drug offenses (27,898 counts of conviction, or 82.9%) and firearms oftenses (3,864
counts of conviction, or 11.4%). Most of the 171 mandatory minimum provisions rarely
if ever were used in fiscal year 2006, with 68 such provisions not used at all.

A. Data on Mandatory Minimum Sentencing

In preparation for this hearing, the Commission reviewed data from its fiscal year
2006 datafile. For that fiscal year, the Commission received documentation for 72,585
cases.® Of these 72,585 cases, the Commission received sufficient documentation in
69,627 cases to determine whether the offender was convicted of a statute carrying a
mandatory minimum penalty. Of these 69,627 cases, offenders in 20,737 cases (29.8%)
were convicted of a statute carrying a mandatory minimum penalty® Of these 20,737
offenders, 2,716 (13.1%) received a statutory mandatory minimum sentence that was
required to be consecutive to any other sentence imposed."’

“ See Appendix A, listing current mandatory minimumn senlencing provisions as defined in footnote 1 of
this testimony.

” See Appendix B,

# The Commission is required to receive five sentencing documents from the district courts: the charging
d , wrillen plea agreement (i any); (he presenlence investigation report; the judgment and
commitment order; and the stateincnt of rcasons form. See 28 U.S.C. § 994(w)(1). The Commission also
is required (o analy~c (hesc documents and to compile data on federal senlencing trends and praclices. See
28 U.S.C. §§ 994(w)(3), 993. For fiscal year 2006, the Commission received 98.7% of all such
documents. See USSC FY 2006 Sourccbook, Table 1.

? For purposes of this analysis. an offender was considered (o have been convicted under a statue carrying,
a mandatory minimum penalty if the court indicated such on the statement of reasons form or other
sentencing documentation reecived by (he Commission conclusively cslablished that one or more of the
statutes of conviction carried such a penalty.

M See, e.g., 18 U.S.C. § 924(c), requiring mandatory consecutive terms of imprisonment for certain
fircarms offcnscs.
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1. Demographics

Table 1 provides demographic data for all cases in the Commission’s fiscal year
2006 datafile, as well as for those cases in which an offender was convicted of a statute
carrying a mandatory minimum penalty.

As Table 1 indicates, of offenders sentenced in fiscal year 2006 for which the
relevant sentencing documentation was received, offenders other than those categorized
as white offenders comprised 74.0 percent of offenders convicted of a statute carrying a
statutory mandatory minimum penalty.!! This is slightly higher than the percentage of
offenders other than those categorized as white offenders in the Commission’s overall
fiscal year 2006 datafile, which was 70.9 percent. Black offenders are the only
racial/ethnic group that comprised a greater percentage of offenders convicted of a
statute carrying a mandatory minimum penalty (32.9%) than their percentage in the
overall fiscal year 2006 offender population (23.8%).

Table 1: Demographic Characteristics for All Cases
and Mandatory Minimum Cases
Fiscal Year 2006

All Cases All Mandatory
Cases

N % N %
Race/Ethnicity
White 20,072 29.1 5,366 26.0
Black 16,399 238 6,803 329
Hispanic 29,670 43.1 7,906 382
Other 2,769 4.0 603 29
Total 68,910 100.0 20,678 1000
Citizenship
U.S. Citizen 43,696 62.9 15,089 732
Non-Citizen 25816 37.1 5,526 268
Total 69,512 100.0 20,615 100.0
Gender
Male 61,517 86.7 18,794 90.7
Female 9,477 133 1,932 93
Total 70,994 100.0 20,726 100.0

This table excludes cases missing information for the variables
required for analysis.
SOURCE: U.S. Sentencing Commission, 2006 Dataflile. USSCFY06.

" Of the 20,737 cases in which the offender was identificd as convicted of a stamute carrying a mandatory
minimum penalty, 20,678 cases had sufTicient demographic information regarding the offender’s race or
cthnicity for purposcs of this analysis.
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For purposes of gauging the demographic impact of mandatory minimums,
however, it is helpful to extract the federal immigration caseload from the analysis.
Immigration offenders, 89.3 percent of whom in fiscal year 2006 were Hispanic,
comprise a relatively large percentage of offenders in the overall federal caseload
(23.8%, as reported in Table 5, below), but comprise a relatively small percentage of the
offenders convicted of a statute carrying a mandatory minimum sentence (0.8%, as
reported in Table 5, below). Therefore, inclusion of these offenders may skew the
analysis of the impact of mandatory minimums by race and ethnicity. Table 2,
accordingly, presents demographic data excluding immigration cases.

Excluding immigration cases, both Hispanic offenders and black offenders
comprised a greater percentage of non-immigration offenders convicted of a statute
carrying a mandatory minimum penalty than their percentage in the overall fiscal year
2006 offender population. As Table 2 indicates, Hispanic offenders had a higher
differential in this regard, comprising 38.1 percent of offenders convicted of a non-
immigration statute carrying a mandatory minimum penalty but only 29.7 percent of the
overall non-immigration offender population. Black offenders comprised 33 percent of
offenders convicted of a non-immigration statute carrying a mandatory minimum
penalty but only 29.8 percent of the overall non-immigration offender population.
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Table 2: Demographic Characteristics for Non-
Tmmigration Cascs and Mandatory Minimum, Non-
Immigration Cases

Fiscal Year 2006

Mandatory
Minimum
Non- Non-
Immigration Immigration
Cases Cascs
N_ % N _ %
Race/Ethnicity
White 19.098 357 5343 260
Black 15938 298 0775 330
Hispanic 15867 297 7810 381
Other 2550 48 589 29
Total 53453 1000 20517 1000
Citizenship
US. Cilizen 41,863  78.4 15045 736
Non-Citizen 11,550 216 5407 204
Total 53413 1000 20452 100.0
Gender
Male 46787 851 18,663 90.8
Female 8218 149 1900 9.2
Total 55005 1000 20,563 1000

This tablc excludes cascs missing information for the variables roquired for
analysis

SOURCE: U.8. Sentencing Commission, 2006 Dalalile, USSC FY 2006.

2. Trial Rates

Of the 20,737 offenders convicted under a statute carrying a mandatory
minimum penalty, 19,328 offenders (93.2%) pled guilty and 1,409 offenders (6.8%)
were convicted after a trial. By comparison, 69,403 offenders (95.7%) in the
Commission’s fiscal year 2006 datafile pled guilty and 3,107 offenders (4.3%) in the
Commission’s fiscal year 2006 datafile were convicted after a trial."*

12 See USSC FY2006 Sourcebook, Fig. C, which provides guilty pleas and trial rates for fiscal years 2002-
2006.
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B. Mechanisms for Relief from Mandatory Minimum Sentences

As a prelude to discussion about the use of mandatory minimums for different
types of offenses, it is important to note that Congress has provided two mechanisms by
which offenders may be sentenced without regard to the otherwise applicable statutory
mandatory minimum provisions: 18 U.S.C. § 3553(e) and 18 U.S.C. § 3553(f). Section
3553(e), commonly referred to as “substantial assistance”, is available upon motion of
the Government,'® and allows the court to impose “a sentence below a level established
by statute as a minimum sentence so as to reflect a defendant’s substantial assistance in
the investigation or prosecution of another person who has committed an offense.”
Section 3553(e) may be applied to any qualifying offender, without regard to the type of
offense involved.

Section 3553(f), commonly referred to as the “safety valve”, provides an
additional mechanism by which only drug offenders'® may be sentenced without regard
to the otherwise applicable drug mandatory minimum provisions. 1n 1994, Congress
passed the Violent Crime Control and Law Enforcement Act of 1994," concluding that
the “integrity and effectiveness of controlled substance mandatory minimums could in
fact be strengthened if a limited ‘safety valve’ from operation of these penalties was
created and made applicable to the least culpable offenders.™° The Act created section
3553(f)"7 to permit offenders “who are the least culpable participants in drug trafficking

'* After the Supreme Court’s 2005 decision in United States v. Booker, 542 U.S. 220 (2005), a government
motion is still required in order for 18 U.8.C. § 3553(c) to apply. See United Stafes v. Itivera, 170 Fed,
Appx 209, 211 (2d Cir. 2006) (rejecting defendant’s argument that the government molion requirement be
applicd as advisory in light of Booker); United States v. Tusquez, 433 F.3d 666, 670 (8th Cir. 2006)
(affinning (hat, post-Booker, district courts cannol review (he Government’s relusal (o make a § 5K 1.1
motion where (he defendant does not argue that the refusal was based on an unconstitutional motive or
was not rationally related to a legitimate government interest).

M For purposes of 18 U.S.C. § 3553(f). the term “drug offenders™ means offenders under section 401, 404,
or 406 of the Controlled Substances Act (21 U.S.C. § 841, § 844, or § 846, respectively) or section 1010 or
1013 of the Controlled Substances Import and Export Act (21 U.S.C. § 960 or § 963, respectively).

'* Pub. L. No. 102-322 (1994).

18 Id. As with the statutory substantial assistance provision, after Booker courts still are requited to apply
the statutory safcty valve provision when its critcria arc met. See United States v. Barrero, 425 F 3d 154,
157 (2d Cir. 2005) (because Booker did nol excise 18 U.S.C. § 3553(N(1), the district court is still required
to apply it when calculating the defendant’s advisory guideline range); United Stares v. Cardenas-Juarez,
469 F.3d 1331, 1334 (9th Cir. 2006); Unifed States v. Brefm, 442 F.3d 1291, 1300 (11th Cir. 2006).
718 U.S.C. § 3553(f) provides:
(f) Limitation on Applicability of Statutory Mimmums in Certain Cases.— Notwithstanding amy
other provision of law, in the case of an offense under section 401, 404, or 406 of the Controlled
Substances Act (21 U.S.C. 841, 844, 846) or section 1010 or 1013 of the Controlled Substances
Import and Export Act (21 U.S.C. 960, 963), (he court shall imposc a scntence pursuant 1o
guidelines promulgated by the United States Sentencing Commission under section 994 of title
28 without regard to any statutory minimum scntence, if the court finds at sentencing, after the
Government has been afforded the opportunity to make a recommendation, that—
(1) the defendant docs not have morce than 1 criminal history poit, as detcrmined under
(he sentencing guidelines;
6
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offenses, to receive strictly regulated reductions in prison sentences for mitigating
factors” recognized in the federal sentencing guidelines.18

1. 18 U.S.C. § 3553(¢e): Substantial Assistance

Of the 20,737 offenders convicted under a statute carrying a mandatory
minimum penalty, the Commission received complete sentencing documentation to
determine whether the substantial assistance provision could have applied. Of the
18,987 offenders for whom the Commission received complete information to determine
whether the substantial assistance provision could have applied, there were 2,591
offenders (13.6%) for whom 18 U.S.C. § 3553(e) alone was the statutory mechanism by
which they were sentenced without regard to and below the statutory mandatory
minimum. Although there were 3,736 offenders who were eligible to be sentenced
without regard to the statutory mandatory minimum because of substantial assistance,
1,145 of these offenders (30.6%) received a sentence at or above the same level as the
mandatory minimum sentence. Table 3 provides information regarding application of
the substantial assistance provision for five offense types.

(2) the defendant did not usc violence or credible threats of violence or possess a
firearm or other dangerous weapon (or induce another participant to do so) in connection with the
offense;

(3) the offense did not result in death or serious bodily injury to any person;

(4) the defendant was not an organizer, leader, manager, or supervisor of others in the
offense, as determined under (he sentencing guidelines and was nol engaged in a conlinuing
criminal cntcrprisc, as defined in scction 408 of the Controlled Substances Act; and

(3) not later than the time of the senteneing hearing, the defendant has truthfully

provided
to the Government all information and cvidence the defendant has conceming the offensc or
offenscs that were part of the same course of conduct or of a conunon scheine or plan, but the fact
(hat the defendant has no relevant or useful other information (o provide or that the Government
is
alrcady awarc of the information shall not preclude a determination by the court that the
defendant
has complicd with this requirement.

'8 See H. Rep. No. 103460, 103 Cong. 2" Scss. (1994).

7
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Table 3: Application of Substantial Assistance Provision (18 U.S.C. § 3553(e)) by

Offense Type
Offenses Total Number | Percentage of | Number of Percent of Number of
of Offenders' | Total Federal | Offenders Offenders Offenders
Caseload® Convicted of | Convicted of | Sentenced without
Mandatory Mandatory regard to and below
Mandatory
Minimum Due to §
3553(¢) (Substantial
Assistance)
Immigration 16,199 23.8% 163 0.8% 34
Fraud 8.431 12.4% 187 0.9% 9
Criminal Sexual Abuse/ 1,569 2.3% 605 2.9% 13
Pornography/Prostitution
Firearms 7,038 104% 1.130 5.5% 70
Drug Offenses 25,824 38.0% 17,338 84.2% 2,325

2. 18 U.S8.C. § 3553(f): The Safety Valve

As Table 4 indicates, of the 20,737 offenders convicted under a statute carrying a
mandatory minimum penalty, the Commission received information sufficient to
determine the type of offense for 20,582 offenders. Of these 20,582 offenders, 17,338
were drug offenders " Of these 17,338 drug offenders, there were 16,334 drug
offenders for whom the Commission received sufficient sentencing documentation to
determine whether 18 U.S.C. § 3553(f) could have applied. Of these 16,334 drug
offenders, there were 3,837 drug offenders (23.5%) for whom 18 U.S.C. § 3553(f) alone
was the statutory mechanism by which they were sentenced without regard to and below
the mandatory minimum penalty. Although there were 4,377 offenders who were
eligible to be sentenced without regard to the statutory mandatory minimum penalty
because the safety valve provision applied, 540 of these offenders (12.3%) received a
sentence at or above the same level as the mandatory minimum sentence.

' Of the 72,585 cascs sentenced in fiscal year 2006, 67,945 cases had complete sentencing documentation
to permit this classilication of offenders by (he type of oflense.

2 Of (he 20,737 cascs in which (he offender was convicted of a statute carrying a mandatory minimum
penalty, 20,582 cases had complete sentencing documentation to permit this classification of offenders by
the typc of offcnsc.

2 For purposes of {his analysis, (he overall number of drug offenders and (he number of drug offenders
sentenced without regard to a mandatory minimmm because of the safety valve provisionat 18 US.C. §
3553(0) differ from (he numbers reported for these groups in Tables 43 and 44 of the Commission’s
FY2006 Sourcebook because, unlike Tables 43 and 44, the analysis contained herein includes 165 drug
offenders who were sentenced under a mandatory minimum provision carrying a minimum term of
imprisonment ol less than five years and also includes cases lacking sufTicient information about the type
of drug imvolved in the offensc.



17

Table 4: Application of Safety Valve and Substantial Assistance for
Drug Offenders

Total Number of Number of | Number of Number of Drug | Number of Drug Total Number of Drug
Drug Offenders™ | Drug Drug Offenders | Offenders Offenders Sentenced | Offenders Sentenced
Oflenders Sentenced Sentenced without regard to without regard to and
Convicted without regard | without regard to | and below below Mandatory
of to and below and below Mandatory Minimum Duc to
Mand; ¥ | Mand ¥ Mand ¥ Minimum Due to Substantial Assistance
Due i Duc to | Both § 3553(c) and Safety Valve, Alone
to § 3553(¢c) § 3553(f) (Safety | (Substantial or in Combination with
(Substantial Valve) Assistance) & § Onc¢ Another
3553(f) (Safety
Valve)
25,824 17,338 2325 3.837 1.650 7,812

As Table 4 also indicates, in some instances, a drug offender may receive the
benefit of both the substantial assistance and safety valve statutory provisions. In the
Commission’s fiscal year 2006 datafile, there were 16,334 drug offenders for whom the
Commission received sufficient sentencing documentation to determine whether both the
substantial assistance provision under 18 U.S.C. § 3553(e) and the safety valve provision
under 18 U.S.C. §3553(f) could have applied. Of these 16,334 drug offenders, 1,650
drug offenders (10.1%) were sentenced without regard to and below the mandatory
minimum pursuant to the operation of both provisions. Although there were 1,696
offenders who were eligible to be sentenced without regard to the statutory mandatory
minimum due to both substantial assistance and the safety valve, 46 of these offenders
(2.8%) received a sentence at or above the same level as the mandatory minimum
sentence.

As shown in Table 4, the safety valve provision alone applied to 3,837 of these
16,344 drug offenders (23.5%), and the substantial assistance provision alone applied to
2,325 of these 16,344 drug offenders (14.2%). When these offenders are added to 1,650
drug offenders described in the preceding paragraph, 7,812 drug offenders altogether (or
47.8% of the 16,334 drug offenders) were sentenced without regard to and below the
mandatory minimum because of the substantial assistance provision and the safety valve
provision, either alone or in combination with one another.

C.  Distribution of Mandatory Minimum Sentences by Offense Type

Table 5 provides information regarding distribution of mandatory minimum
sentences by five major offense types. Of the 20,737 offenders convicted of a statute
carrying a mandatory minimum penalty, the Commission received sufficient sentencing
documentation to classify the offense type of which the offender was convicted in
20,582 cases. Asindicated in Table 5, 19,260 (93.6%) of these 20,582 cases were
distributed among four offense categories: drugs, firearms, fraud, and criminal sexual
abuse/pornography/prostitution. As previously stated, the overwhelming majority of

2 Of the 72,385 cases sentenced in [iscal year 2006, 67,945 cases had complele sentencing documentation
to permit this classification of offcnders by the type of offensc.

9
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offenders convicted of a statute which carries a mandatory minimum penalty committed
a drug trafficking offense (17,338 offenders, or 84.2%) or a firearms offense (1,130
offenders, or 5.5%).%

Table 5: Distribution of Mandatory Minimum Sentences by Major Types of

Offense
Offenses>" Total Pereentage of | Number of Pereentage of
Number of Total Federal | Offenders Offenders
Offenders™ | Caseload Convicted of | Convicted of
Mandatory Mandatory
L 2 | Mini
Immigration 16,199 23.8% 163 0.8%
Fraud 8.431 12.4% 187 0.9%
Criminal Sexual Abuse/ 1,569 2.3% 605 2.9%
Pornography/Prostitution
Fircarms 7,038 10.4% 1.130 5.5%
Drug Offenses 25,824 38.0% 17.338 84.2%

1. Drug Offenses

Drug cases represented a large portion of the federal caseload in fiscal year 2006,
accounting for 38.0 percent of the overall caseload in that fiscal year.”” Drug offenders
also represented the vast majority of those oftenders convicted under a statute carrying a
mandatory minimum penalty in fiscal year 2006, with 17,338 (84.2%) of all offenders

3 For purposes of this analysis. the overall number of firearms offenders and the number of firearms
offenders convicted of a statte carrying a mandatory minimum penalty do not mclude cascs that were
sentenced under a drug guideline in Chapter Two, Part D of the Guidelines Manual but also contained a
count of conviction for a firearms offense, including 1.128 cases in which the defendant was sentenced
under a drug guideline bul was also convicted under 18 U.S.C. § 924(c).

* The number of cases in each type of offense differs in this analysis from Table 3 and Figure A of (he
Comunission’s FY2006 Sourccbook because in this analysis, the offense classification is based upon the
primary guideline used al sentencing (i.e.. the guideline controlling the sentence). This dilfers from the
method used in Table 3 and Figure A of the Commission’s FY2006 Sourcebook. which bases offense
classilicalion on statutory maxima and minima. In the present analysis, the offensc classilications arc as
follows: (A) Immigration offenses include any case with a primary guideline in Chapter Two, Part L of
the Guidelines Mammal; (B) Fraud offenscs include amy casc with a primary guidelinc of §§2B1.1, 2B1.4,
2B1.6. or 2F1.1; (C) Criminal Sexual Abuse/Pornography/Prostitution offenses include any case with a
primary guideline of §§2A3.1, 2A3.2, 2A3.3, 2A3.4, 2G1.1, 2G1.2, 2G1.3,2G2.1,2G2.2, 2G2.3, 2G2. 4,
2G2.5, 2G3.1, or 2G3.2; (D) Drug offenscs include any casc with a primary guideline of §§2D1.1, 2D1.2,
2DL.3,2D1.6, 2D1.8. or 2D2.1: and (E) Firearms offenses imclude any case with a primary guideline of
§§2K2.1. 2K2.2, 2K2.3. 2K2 4 (including offcnscs under 18 U.S.C. § 924(c)), 2K2.5, or 2K2.6.

# Of the 72,385 cases senfenced in [iscal year 2006, 67,945 cases had complele sentencing documentation
to permit this classification of offenders by the type of offense.

#0Of the 20,737 cases in which the offender was convicted of a stamte carrying a mandatory minimum
penalty. 20.582 cases had complete sentencing documentation to permit this classification of offenders by

the type of offense.

# See foolnole 24, supra.
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convicted under such statutes having committed a drug offense as classified by the
Commission.

As previously indicated, however, a significant portion (47.8%) of drug offenders
convicted under a statute carrying a mandatory minimum penalty were sentenced
without regard to and below the mandatory minimum through substantial assistance
under 18 U.S.C. § 3553(e), the safety valve under 18 U.S.C. § 3553(f), or a combination
of substantial assistance and the safety valve. Ofthe 16,334 drug offenders convicted
under a statute carrying a mandatory minimum penalty and for whom the Commission
received sufficient documentation for this analysis, 7,812 drug offenders (47.8%) were
sentenced without regard to and below the mandatory minimum. As illustrated above,
these 7,812 offenders were sentenced without regard to and below mandatory minimum
provisions as follows: substantial assistance applied to 2,325 drug offenders (14.2%),
the safety valve applied to 3,837 drug offenders (23.5%), and both substantial assistance
and the safety valve applied to an additional 1,650 drug offenders (10.1%).

Table 6 illustrates the demographic characteristics of drug offenders convicted
under a statute carrying a mandatory minimum penalty relative to the demographic
characteristics of the overall federal drug offender population in fiscal year 2006, As
Tables 6 and 7 indicate together, however, the impact of drug mandatory minimum
penalties on black drug offenders is largely driven by crack cocaine offenses. As shown
in Table 7, if crack cocaine cases are excluded from the analysis, black drug offenders in
fiscal year 2006 comprised 14,8 percent of the remaining drug cases and 14.4 percent of
the remaining drug cases in which a drug mandatory minimum applied.
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Table 6: Demographics for Drug Cases and Mandatory Table 7: Demographics for Non-Crack Drug Cases and
Minimum Drug Cases Non-Crack, Mandatory Minimum Drug Cases
Fiscal Year 2006 Fiscal Year 2006
All )
Mandatory Mandatory
All Drug Minimum Minimum
Cases Drug Cases Non-Crack Non-Crack
o o Drug Cases Drug Cases
N % — N % N % N v
Racc/?thmcn_\ 1057 229 Race/Ethnicity
White 6651 258 ;,';1 12') Whitc 6128 304 3615 282
Black 7531 292 ” 320 Black 2079 148 1848 144
Hispanic 10,757 417 7347 424 Hispanic 10273 510 6944 541
Other 34 3. 477 28 Other 774 3.8 431 3.4
Total 25,773 100.0 17312 100.0 Total 20,154 100.0 12.838  100.0
Citizenship Citizenship
US.Citizen 18403 716 12114 702 US. Citizen 12,989 647 7818 61
Non-Citizen 7287 284 5149 298 Non-Cilizen 7,084 353 4973 389
Total 25690 100.0 17,263 100.0 Total 200731000 12.791 100.0
Gender Goner 11459 891
. 15599 900 Male 17.536 869 45 .
Male 22,656 878 3.3 A Feml 2ess 132 1399 109
2¥4 cmalc 05 P g -
Female 3157 122 L7355 100
Total 25813 100.0 17534 100.0 Total 20,190 100.0 12,858 100.0
This tablc cxcludes cases missing information for the variables required for This table exeludes cases missing information for the variables required for
analysis analysis.
SOURCE: LS. Sentencing Commission, 2006 Dalalile, USSCEY06. SOURCT: 1.8, Sentencing Commission, 2006 Datafile, USSCTY06.
2. Firearms Offenses

As indicated in Table 5, firearms offenses comprised 10.4 percent of the overall
federal caseload in fiscal year 2006 and 5.5 percent of cases in which offenders were
convicted of a statute carrying a mandatory minimum penalty. In fiscal year 2006, 1,130
firearms offenders were convicted of a statute carrying a mandatory minimum penalty.
Of those 1,130 offenders, 70 offenders (6.2%) were sentenced without regard to and
below the applicable statutory mandatory minimum penalty due to application of the
statutory substantial assistance provision at 18 U.S.C. § 3553(e). Although there were
93 firearms offenders who were eligible to be sentenced without regard to the statutory
mandatory minimum penalty because the substantial assistance provision applied, 23 of
these offenders (24.7%) received a sentence at or above the same level as the mandatory
minimum sentence.



21

For purposes of this analysis, the overall number of firearms cases and the
number of firearms offenders convicted of a statute carrying a mandatory minimum
penalty do not include cases that were sentenced under a drug guideline in Chapter Two,
Part D of the Guidelines Manual but also contained a count of conviction for a firearms
offense. Those cases, including 1,128 cases in which the defendant was sentenced under
a drug guideline but was also convicted under 18 U.S.C. § 924(c), were counted as drug
offenders for this analysis. The number of firearms offenders considered under this
analysis to be convicted of a firearms statute carrying a mandatory minimum penalty
would approximately double if such offenders were included in the firearms, rather than
the drug, mandatory minimum offender population.

Table 8 shows demographic characteristics of firearms offenders convicted of a
statute carrying a mandatory minimum penalty relative to the demographic
characteristics of firearms offenders in the overall fiscal year 2006 caseload.

Table 8: Demographic Characteristics for Fircarms
Cases and Firearms Cases with a Mandatory Minimum

Fiscal Year 2006

Mandatory
Minimum
Fircarms Firearms
Cases Cases
N % N %
Race/Ethnicity
White 2513 3359 371 33l
Black 3200 457 582 519
Hispanic 1,056 15.1 135 120
Other 240 3.4 3329
Total 7,009 100.0 1121 100.0
Citizenship
US. Citizen 6,500  92.8 LOTL 959
Non-Citizen 504 72 40 4.1
Total 7,004 100.0 1117 1000
Gender
Male 6,793 96.7 L1lo - 985
Female 233 3.3 17 15
Total 7,026 100.0 L127 1000

This table cxcludes cases missing information for the variablos required for
analysis. Summary Percentages may not equal 100 percent duc to rounding,

SOURCT: 1.8, Sentencing Commission, 2006 Datafile, USSCTY06.
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3. Tmmigration, Fraud, and Criminal Sexual
Abuse/Pornography/Prostitutiou Offenses

Immigration offenses, fraud offenses, and offenses involving criminal sexual
abuse, pornography, and prostitution, combined, accounted for 4.6 percent of the
offenders who were convicted of a statute carrying a mandatory minimum penalty in
fiscal year 2006. lmmigration offenses accounted for 23.8 percent of the overall federal
caseload in fiscal year 2006™* but less than one percent of all convictions under
mandatory minimum statutes. Only 163 offenders of the 16,199 immigration offenders
in fiscal year 2006 were convicted of statutes carrying a mandatory minimum penalty
sentence, which represents only 0.8 percent of the 20,582 offenders convicted of a
statute carrying a mandatory minimum penalty and only 1 percent of the 16,199
immigration offenders in fiscal year 2006. Of these 163 immigration offenders, 34
offenders (20.9%) were sentenced without regard to and below the statutory mandatory
minimum penalty because of a substantial assistance motion by the government under 18
U.S.C. § 3553(e). Although there were 38 immigration oftenders who were eligible to
be sentenced without regard to the statutory mandatory minimum penalty because the
substantial assistance provision applied, 4 of these offenders (10.5%) received a sentence
at or above the same level as the mandatory minimum sentence.

Fraud offenses accounted for 12.4 percent of the overall federal caseload in fiscal
year 2006.% Of the 8,431 fraud offenders sentenced in fiscal year 2006, 187 offenders
were convicted of statutes carrying a mandatory minimum penalty, which represents less
than one percent of the 20,582 offenders convicted under such statutes and only 2.2
percent of the 8,431 fraud offenders in fiscal year 2006. Of these 187 fraud offenders, 9
offenders (4.8%) were sentenced without regard to and below the statutory mandatory
minimum penalty because of a substantial assistance motion by the government pursuant
to 18 U.S.C. § 3553(e). Although there were 21 fraud offenders who were eligible to be
sentenced without regard to the statutory mandatory minimum penalty because the
substantial assistance provision applied, 12 of these offenders (57.1%) received a
sentence at or above the same level as the mandatory minimum sentence.

Criminal sexual abuse, pornography, and prostitution offenses represent a small
percentage of the overall federal caseload. In fiscal year 2006, 605 criminal sexual
abuse, pornography, and prostitution offenders were convicted of statutes carrying a
mandatory minimum penalty, which represents 2.9 percent of all offenders convicted of
such statutes and 38.6 percent of the 1,569 criminal sexual abuse, pornography, and
prostitution offenders in fiscal year 2006. Of these 605 offenders, 13 offenders (2.1%)
were sentenced without regard to and below the statutory mandatory minimum penalty
because of a substantial assistance motion by the government under 18 U.S.C. § 3553(e).
Although there were 31 criminal sexual abuse/pornography/prostitution offenders who
were eligible to be sentenced without regard to the statutory mandatory minimum
penalty because the substantial assistance provision applied, 18 of these offenders

* See Table 5. supra.
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(58.1%) received a sentence at or above the same level as the mandatory minimum
sentence.

1L Federal Cocaine Sentencing Policy

The Anti-Drug Abuse Act of 1986 established the basic framework of statutory
mandatory minimum penalties currently applicable to federal drug trafficking offenses.
The quantities triggering those mandatory minimum penalties differ for various drugs
and, in some cases (including cocaine), for different forms of the same drug.

Tn establishing the mandatory minimum penalties for cocaine, Congress
differentiated between two principal forms of cocaine — cocaine hydrochloride
(commonly referred to as “powder cocaine”) and cocaine base (commonly referred to as
“crack cocaine”) — and provided significantly higher punishment for crack cocaine
offenses. As a result of the 1986 Act, federal law requires a five-year mandatory
minimum penalty for a first-time trafficking offense involving five grams or more of
crack cocaine, or 500 grams or more of powder cocaine, and a ten-year mandatory
minimum penalty for a first-time trafficking offense involving 50 grams or more of
crack cocaine, or 5,000 grams or more of powder cocaine. Because it takes 100 times
more powder cocaine than crack cocaine to trigger the same mandatory minimum
penalty, this penalty structure is commonly referred to as the “100-to-1 drug quantity
ratio.”

When Congress passed the 1986 Act, the Commission was in the process of
developing the initial sentencing guidelines. The Commission responded to the
legislation by generally incorporating the statutory mandatory minimum sentences into
the guidelines and extrapolating upward and downward to set guideline sentencing
ranges for all drug quantities, Offenses involving five grams or more of crack cocaine or
500 grams or more of powder cocaine, as well as all other drug offenses carrying a five-
year mandatory minimum penalty, were assigned a base oftense level of 26,
corresponding to a sentencing guideline range of 63 to 78 months for a defendant in
Criminal History Category I Similarly, offenses involving 50 grams or more of crack
cocaine or 5,000 grams or more of powder cocaine, as well as all other drug offenses
carrying a 10-year mandatory minimum penalty, were assigned a base offense level of
32, corresponding to a sentencing guideline range of 121 to 151 months for a defendant
in Criminal History Category I. Crack cocaine and powder cocaine offenses for
quantities above and below the mandatory minimum penalty threshold quantities were
set proportionately using the same 100-to-1 drug quantity ratio.

* Pub. L. 99-570. 100 Stat. 3207 (1986), hereinafter “the 1986 Act”.
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This past year the Commission undertook an extensive review of the issues
associated with federal cocaine sentencing policy. The Commission examined
sentencing data from fiscal years 2005 and 2006, conducted two public hearings,
received considerable written public comment, and reviewed relevant scientific and
medical literature. Comment received in writing and at the public hearings showed that
federal cocaine sentencing policy, insofar as it provides substantially heightened
penalties for crack cocaine offenses, continues to come under almost universal criticism
from representatives of the Judiciary, criminal justice practitioners, academics, and
community interest groups.

The Commission’s efforts culminated in the issuance of its fourth report to
Congress on the subject in May 2007. Data presented in the report, compiled from the
Commission’s fiscal year 2006 datafile, indicated that the average sentence length for
crack cocaine offenders was approximately 122 months, whereas the average sentence
length for powder cocaine offenders was approximately 85 months*' The differences in
sentences between powder cocaine offenses and crack cocaine offenses have increased
over time. Tn 1992, crack cocaine sentences were 25.3 percent longer than those for
powder cocaine. In 2006, the difference was 43.5 percent.’> Blacks still comprise the
majority of crack cocaine offenders, but that is decreasing, from 91.4 percent in 1992 to
81.8 percent in 2006. White offenders now comprise 8.8 percent of crack cocaine
offenders, up from 3.2 percent in 1992.**

Consistent with its prior reports, the Commission in its May 2007 report strongly
and unanimously concluded that there is no empirical justification for the current
100-to-1 statutory ratio between crack and powder cocaine penalties. The Commission
also concluded, among other things, that the quantity-based penalties overstate the
relative harmfulness of crack cocaine compared to powder cocaine and fail to provide
adequate proportionality.

Accordingly, the Commission again unanimously and strongly urged Congress to
act promptly on the following recommendations:

. Tncrease the five-year and ten-year statutory mandatory minimum
threshold quantities for crack cocaine offenses to focus the penalties more
closely on serious and major traffickers as described generally in the
legislative history of the 1986 Act.

. Repeal the mandatory minimum penalty provision for simple possession
of crack cocaine under 21 U.S.C. § 844.

3 See Fig. 2-2, Report 1o Congress: Cocaine and Federal Sentencing Policy, USSC May 2007 (hereinafter
*the USSC 2007 Cocaine Report™).

** See Fig. 2-3, USSC 2007 Cocaine Report.

* See Table 2-1, USSC 2007 Cocaine Report.
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. Reject addressing the 100-to-1 drug quantity ratio by decreasing the five-
year and ten-year statutory mandatory minimum threshold quantities for
powder cocaine offenses, as there is no evidence to justify such an
increase in quantity-based penalties for powder cocaine offenses.

The Commission further recommended that any legislation implementing these
recommendations include emergency amendment authority® for the Commission to
incorporate the statutory changes in the federal sentencing guidelines. Emergency
amendment authority would enable the Commission to minimize the lag between any
statutory and guideline modifications for cocaine offenders.

The Commission also concluded that a partial remedy to the unwarranted
sentencing disparity for crack cocaine offenders would be to reset the sentencing
guideline ranges for these offenders. Accordingly, on May 1, 2007, the Commission
submitted to Congress an amendment to the drug trafficking guideline that would move
the base offense level for all crack cocaine offenders two levels down the sentencing
erid. Under the amendment, an offender convicted of an offense involving between 5
and 20 grams of crack cocaine would receive a base offense level 24, instead of level 26.
This move would result in a guideline range sentence of 51-63 months, instead of 63-78
months. In so doing, the Commission was mindful to maintain consistency between the
guidelines and the statutory mandatory minimum penalties.

The amendment to the federal sentencing guidelines, which will become
effective November 1, 2007, absent congressional action to the contrary, would result in
an overall decrease in crack cocaine sentences from an average of about 122 months to
an average of about 106 months. This guideline amendment is only a partial remedy to
the problem of crack cocaine sentencing disparity. The Commission strongly believes
that any comprehensive solution to the problem of federal cocaine sentencing policy
must be legislated by Congress. The Commission again encourages Congress to take
quick legislative action on this important issue.

* “Emergency amendment authority” allows (he Commission to promulgate amendments outside of the
normal amendment cycle described in footnote 3, supra.

17



26

Conclusion

As stated at the outset, the Commission firmly believes that the federal
sentencing guideline system remains the best mechanism for achieving the statutory
purposes of sentencing, as set forthin 18 U.S.C. § 3553(a). The Commission stands
ready to work with Congress as it continues to study the issue of mandatory minimums
and urges Congress to rely on the Commission and the federal guideline system in this
regard. The Commission also is committed to working with Congress on other issues of
importance to the federal criminal justice community, including federal cocaine
sentencing policy, and all other issues related to maintaining just and effective national
sentencing policy in a manner that preserves the bipartisan principles of the Sentencing
Reform Act of 1984.

Thank you for the opportunity to testify before you today and 1 look forward to
answering your questions.
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Appendix B

COUNTS OF CONVICTION UNDER STATUTES REQUIRING
MANDATORY MINIMUM TERMS OF IMPRISONMENT
Fiscal Year 2006

Number of Counts

Statute' of Conviction
2US8.C.§192 0
2U.8.C.§390 0
7U8.C.§13a 0
7U.8.C.§13b 0
7U.S.C. § 15h(k) 0
7US.C. § 195(3) 0
7U8.C. § 2024 0
8 US.C. § 1324(2)(2)(B) 209
8 US.C. § 1326()(3) L
12US.C.§617 0
12 US.C.§630 0
15US.C.§8 0
12 US.C. § 1245(h) 0
15 U.S.C. § 1825(a)(2)(C) 0
16 US.C.§414 0
18 US.C. § 33(h) 0
18 US.C. § 115(b)(3) 0
18 US.C. § 225(a) 0
18 US.C. § 229A(a)(2) 0
18 US.C. § 351(a) 0
18 U.S.C. § 844(1) 8
18 U.S.C. § 844(h) 18
18 U.S.C. § 844(1) 8
18 U.S.C. § 844(0) 0
18 U.S.C. § 924(e)(1) 749
18 U.S.C. § 924(c) 3115
18 U.8.C. § 929(a)(1) 0
18 U.S.C. § 930(c) 0
18 US.C. § 1028A 191
18US.C.§1111 11

18US.C.§1114 0
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Number of Counts

Statute of Conviction
18 US.C. § 1116 0
18US.C.§ 1118 0
18 U.S.C. § 1119(h) 0
18 U.S.C. § 1120(h) 0
18 U.S.C. § 1121(a) 0
18 U.S.C. § 1121(b) 0
18US.C. §1122 0
18 U.S.C. § 1201(g)(1) 1
18 U.S.C. § 1203(a) 0
18 U.S.C. § 1466A(a) 29
18 U.S.C. § 1503(h)(1) 0
18 U.S.C. § 1512(a) 10
18 U. 0
18 U.S.C. § 1651 0
18 U.S.C. § 1652 0
18 U.S.C. § 1653 0
18 U.S.C. § 1655 0
18 U.S.C. § 1658(h) 0
18 U.S.C. § 1661 0
18 U.S.C. § 1751(a) 0
18 US.C. §1917 0
18 U.S.C. § 1956(h) 4
18 U.S.C. § 1958(a) 5
18 U.S.C. § 2113(c) 7
18 U.S.C. § 2241(c) 75
18 U.S.C. § 2250 0
18 U.S.C. § 2251 169
18 US.C. § 2252 949
18 U.S.C. § 2260(a) 0
18 U.S.C. § 2260A 0
18 U.S.C. § 2261(b)(6) 0
18 U.S.C. § 2381 0
18 US.C. § 2422(b) 9%
18 U.S.C. § 2423(n) 40
18 US.C. § 2423(e) 2

18 US.C. § 3559(¢) 34
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Number of Counts

Statute of Conviction
18 U.S.C. § 3559(d) 0
18 U.S.C. § 3559(c) 0
18 U.S.C. § 3559(f) 0
21 US.C. §212 0
21 US.C. § 461 0
21 US.C. § 622 0
21US.C.§675 0
21 US.C. §841 15,575
21 US.C. § 844 99
21 US.C. § 846 9,700
21 US.C.§ 848 59
21US8.C.§851 577
21US8.C. § 859 13
21 US.C. § 860 387
21 U.8.C. § 861 11
21 U.8.C. § 960 1.009
21 U.8.C.§963 468
21 U.S.C. § 1041(h) 0
22U.8.C. §4221 0
33US.C. §407 2
33US.C.§408 0
33 U.S.C. § 409 0
33US8.C.§410 0
33U §414 0

§ 415 0

33US.C. § 441 0
0

42U.8.C. § 2272(b) 0
42U.8.C. § 3631 0

46 U.S.C. § 58101 0
58103 0

47US.C. §13 0
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Number of Counts

Statute of Conviction
47U0S.C. § 220 1
49 U, § 46502 2

49U, 6306 0

TOTAL? 33,636

"This table lists lederal criminal statules that require the imposition of at least a specified minimum term
ol imprisonment when cerlam criteria specilicd i (he statute are mel, Statutes that provide for
imprisonment [or "any term of years" or requirc only a minimum speeified term of supervised relcase or

a minimum specilied line are not included. The total number of statutory entries lisled on this table is less
than listed in Appendix A because some statulory provisions listed in Appendix A were collapsed (or
data collection purposes.

“This table reports the number of counts of conviction under each statute providing a mandatory
minimum term of imprisonment. Because an oflender may be sentenced (or multiple counts of’
conviclion which carry mandatory minimum penalties, the total number of counts of conviction
reported in this table exceeds the total number of offenders subject to a mandatory minimum

as reported clsewhere in the testimony.

SOURCE: U.S. Sentencing Commission 2006 Datalile, FY2006,
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Mr. ScotT. Judge Cassell.

TESTIMONY OF PAUL G. CASSELL, JUDGE, JUDICIAL
CONFERENCE OF THE UNITED STATES, WASHINGTON, DC

Judge CASSELL. Chairman Scott, Ranking Member Forbes and
distinguished Members of the Subcommittee, I am pleased to be
here today to explain the Judicial Conference’s long-standing oppo-
sition to mandatory minimum sentencing schemes. The dJudicial
Conference opposes mandatory minimum sentences because they
block judges from considering the individual circumstances of par-
ticular cases. Mandatory minimum sentencing schemes create a
one-size-fits-all system that requires Federal judges to ignore indi-
vidual differences in particular cases.

Testimony in today’s hearing illustrates the wide range of cases
that come before Federal judges. You will hear testimony from Ms.
Serena Nunn, a first-time offender who was a minor participant in
a drug distribution scheme organized by her boyfriend. You will
hear a representative from the Border Patrol Union talking about
Ignacio Ramos and Jose Compean, convicted of discharging a fire-
arm while arresting a drug smuggler on the Texas border. And I
will talk about Mr. Weldon Angelos, a record producer from Utah
who carried a firearm to several marijuana deals.

Obviously these are different cases that require different ap-
proaches. They require something other than a cookie-cutter ap-
proach to justice. But mandatory minimum sentences force judges
to treat cases such as these as essentially indistinguishable.

When Federal judges are forced to follow mandatory minimum
sentencing schemes, truly bizarre sentences result, which can seri-
ously undermine public confidence in the system. In my written
testimony I talk at length about the 55-year prison sentence I was
required to hand down to Mr. Weldon Angelos. His crimes were
possessing a firearm during several drug deals, and he certainly
deserved to be punished for that. But it made no sense for me to
give a sentence to him that was far longer than he would have re-
ceived for such heinous crimes as aircraft hijacking, terrorist bomb-
ing, second degree murder, espionage, kidnapping, aggravated as-
sault, sexual assault on a child and rape.

These are not just hypothetical illustrations. The same day that
I sentenced Mr. Angelos to 55 years in prison, I also had before me
Mr. Cruz Visinaiz. He was convicted of murder for beating Clara
Jenkins, a 68-year-old woman, repeatedly over the head with a log.
I gave Mr. Visinaiz the maximum sentence recommended by the
guidelines, 22 years in prison. It was hard for me then and remains
hard for me to this day to explain to Ms. Jenkins’ family and to
members of the public why that murderer received a far shorter
sentence than a drug dealer who simply carried a firearm to sev-
eral drug deals. Unfortunately the implicit message to crime vic-
tims with such bizarre sentences is that their suffering does not
count for as much as the abstract war on drugs.

The public, too, will wonder about whether their hard-earned tax
dollars are well spent to imprison Mr. Angelos for essentially the
rest of his life. The cost will be in the neighborhood of $1.3 million,
and probably much more, as the taxpayers will be required to sub-
sidize his geriatric medical treatment in prison. Every empirical
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study with which I am familiar strongly suggests that the tax-
payers will get far more bang for their buck by not imprisoning Mr.
Angelos while he is a senior citizen and using the money saved to
put additional law enforcement officers on the street or extra pros-
ecutors into the Department of Justice.

Because of problems like these, the public favors allowing judges
to make the final decision about what sentence should ultimately
be imposed. A recent poll shows that three-quarters of all Ameri-
cans support allowing judges to set aside mandatory sentences if
another sentence would be, in their judgment, more appropriate.

On behalf of the Judicial Conference, I urge the Subcommittee to
start the legislative process to eliminate inflexible mandatory min-
imum sentencing schemes. A good place to start would be by
unstacking the 924(c) mandatory minimums that produced the ir-
rational 55-year sentence for Mr. Angelos, that I have just dis-
cussed, as well as the 159-year sentence for Marian Hungerford,
plus we shouldn’t forget 3 years of supervised release after that,
that I review in my testimony. A more general solution would be
to allow judges to go below mandatory minimum sentences when-
ever the sentencing guidelines advise a lower sentence. The guide-
lines represent the considered judgment of a congressionally cre-
ated agency, the Sentencing Commission, about what sentence is
usually appropriate and could serve as a signal that a lower sen-
tence is necessary in a particular case.

No doubt there are other solutions that are possible as well, but
in closing I urge the Subcommittee to pass something that will
allow Federal judges to impose fair and appropriate sentences in
each individual case. Unfortunately mandatory minimum sentences
require Federal judges to ignore obvious differences in the cases
that come before them, to impose absurdly long sentences that lack
any connection to a logical system of punishment, and to waste tax-
payer dollars by incarcerating offenders for decades when the
money could be better spent to fight crime elsewhere. I urge this
Subcommittee to start the process which will end mandatory min-
imum injustices.

Thank you, Mr. Chairman.

Mr. ScotT. Thank you.

[The prepared statement of Judge Cassell follows:]
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STATEMENT ON BEHALF OF
THE JUDICIAL CONFERENCE OF THE
UNITED STATES

Mr. Chairman and Distinguished Members of the Committee,

I'am pleased to be here today on behalf of the Judicial Conference of the United States
and its Criminal Law Committee to discuss the damage mandatory minimum sentences do to
logic and rationality in our nation’s federal courts.

Mandatory minimum sentences mean one-size-fits-all injustice. Each offender who
comes before a federal judge for sentencing deserves to have their individual facts and
circumstances considered in determining a just sentence. Yet mandatory minimum sentences
require judges to put blinders on to the unique facts and circumstances of particular cases,
producing what the late Chief Justice Rehnquist has aptly identified as “unintended
consequences.”’

Mandatory minimum sentences not only harm those unfairly subject to them, but do
grave damage to the federal criminal justice system — damage that will be the focus of my
testimony today. Perhaps the most serious damage is to the public’s belief that the federal
system is fair and rational. Mandatory minimum sentences produce sentences that can only be
described as bizarre. For example, recently I had to sentence a firsi-time offender, Mr. Weldon
Angelos, to more than 55 years in prison for carrying (but not using or displaying) a gun at
several marijuana deals. The sentence that Angelos received far exceeded what he would have

received for committing such heinous crimes as aircraft hijacking, second degree murder,

' See William H. Rehnquist, Luncheon Address (June 18, 1993), in United States Sentencing
Commission, Proceedings of the Inaugural Symposium on Crime and Punishment in the United
Stares 286 (1993) (suggesting that federal mandatory minimum sentencing statutes are “perhaps
a good example of the law of unintended consequences™).
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espionage, kidnapping, aggravated assault, and rape. Indeed, the very same day I sentenced
Weldon Angelos, I gave a second-degree murderer 22 years in prison — the maximum suggested
by the Sentencing Guidelines. It is irrational that Mr. Angelos will be spending 30 years longer
in prison for carrying a gun to several marijuana deals than will a defendant who murdered an
elderly woman by hitting her over the head with a log.

Irrational sentences like Angelos’ harm the system in various ways. Such sentences harm
crime victims. When the sentence for actual violence inflicted on a victim is dwarfed by a
sentence for carrying guns to several drug deals, the implicit message to victims is that their real
pain and suffering counts for less than some abstract “war on drugs.”

Irrational mandatory sentences also misdirect our resources. It will cost the taxpayers
more than a $1,000,000 to incarcerate Mr. Angelos (assuming that he doesn’t end up needing
extra taxpayer dollars to pay for his medical care while he is incarcerated in his elderly years).
This money could be far more productively spent to fight crime by putting extra law enforcement
officers on the street or prosecutors into courtrooms.

Finally, unduly harsh mandatory sentences bring the system into disrepute in the eyes of
the public. When the public learns about illogical federal sentences that span several decades
(like the 55 years for Mr. Angelos), they may respond in ways that will harm the ability of the
system to do justice. For example, if jury members become convinced that the federal system
does not mete out justice, they may refuse to convict even dangerous criminals.

In my testimony today on behalf of the Judicial Conference, I will address four points. In
Part I, I will describe the Weldon Angelos case in greater detail, demonstrating how the 55 year
sentence in that case was cruel and unusual, unwise and unjust. I will also briefly review the

case of Marion Hungerford, sentenced to more than 150 years in federal prison for gun charges,
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even though she never actually touched a weapon. In Part II, building from these illustrations, I
will explain why the Judicial Conference’s has long opposed mandatory minimum sentences. In
Part ITI, I will demonstrate that the Judicial Conference’s position is nearly universally shared,
particularly by those disinterested observers who have most closely studied the issue such as the
United States Sentencing Commission. In Part IV, I will conclude by providing the Committee
with some preliminary thoughts about alternatives to prevent the injustices created by mandatory

minimum sentences.

L. TWO EXAMPLES OF INJUSTICE: MANDATORY MINIMUM SENTENCES IN
THE FEDERAL COURTS

A. The Case of Weldon Angelos
It is hard to explain why a federal judge is required to give a longer sentence to a
First-time offender who carried a gun to several marijuana deals than to a man who murdered an
elderly woman. Our mandatory minimum sentencing scheme recently forced me to do exactly
that.

In 2004, T had to sentence Weldon Angelos. He was a twenty-four-year-old, first-time
offender who was a successful music executive with two young children. Because he was
convicted of dealing marijuana and related offenses, both the government and the defense agreed
that Mr. Angelos should serve about six to eight years in prison. But there were three additional
firearms offenses for which I had to impose sentence. Two of those offenses occurred when Mr.
Angelos carried a handgun to two $350 marijuana deals; the third when police found several
additional handguns at his home when they executed a search warrant. For these three acts of
possessing (not using or even displaying) these guns, the government insisted that Mr. Angelos

should essentially spend the rest of his Jife in prison. Specifically, the government urged me to
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sentence Mr. Angelos to a prison term of no less than 61% years—six years and a half (or more)
for drug dealing followed by 55 years for three counts of possessing a firearm in connection with
a drug offense. In support of its position, the government relied on a mandatory minimum
statute-18 U.S.C. § 924(c)-which requires a court to impose a sentence of five years in prison
the first time a drug dealer carries a gun and twenty-five years for each subsequent time. Under
§ 924(c), the three counts produced 55 years of additional punishment for carrying a firearm.

I'believed that to sentence Mr. Angelos to prison for the rest of his life was unjust, cruel,
and even irrational. Adding 55 years on top of a sentence for drug dealing is far beyond the
roughly two-year sentence that the congressionally-created expert agency (the United States
Sentencing Commission) indicates is appropriate for possessing firearms under the same
circumstances. The 55-year sentence substantially exceeded what the jury recommended to me.
It was also far in excess of the sentence imposed for such serious crimes as aircraft hijacking,
second degree murder, espionage, kidnapping, aggravated assault, and rape. It exceeded what
recidivist criminals will likely serve under the federal “three strikes” provi sion. At the same
time, however, this 55-year additional sentence was decreed by § 924(c).

My role in evaluating § 924(c) was quite limited. A judge can set aside the statute only if
it is irrational punishment without any conceivable justification or is so excessive as to constitute
cruel and unusual punishment in violation of the Eighth Amendment. After careful deliberation,
Lreluctantly concluded that I had no choice but to impose the 55-year sentence. While the
sentence appeared to be cruel, unjust, and irrational, in our system of separated powers Congress
makes the final decisions as to appropriate criminal penalties. Under the controlling case law, T
had to find either that the statute had no conceivable justification or was so gross! y

disproportionate to the crime that no reasonable argument could be made on its behalf. Under
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controlling precedents in this case, I had to reject Mr. Angelos’ constitutional challenges.
Accordingly, T sentenced Mr. Angelos to a prison term of 55 years and one day, the minimum
that the law allows.

One of the terrible ironies of this case is that this particular mandatory minimum works a
special injustice. Our laws frequently require longer sentences for true recidivists: repeat
offenders or hardened criminals who do not learn from the punishments imposed for their first
and subsequent mistakes. Criminal history plays a role in increasing sentences for example and
drug dealers who have been convicted and served time and who reoffend are subject to sentences
twice as long or longer depending on the circumstances. But this particular sentencing scheme
required that I sentence a first-time offender to a sentence fit for a hardened recidivist. That is
because it treated each instance of possessing a weapon in connection with the man'j‘uana deal as
a separate conviction, and the law demands that every conviction after the first be punished with
a 25-year consecutive sentence.

It is the mandatory nature of the punishment that forbade me from correcting what was so
obviously an unjust sentence. To correct what appeared to be an unjust sentence, I called on the
President — in whom our Constitution reposes the power to correct unduly harsh sentences — to
commute Mr. Angelos® sentence to something that is more in accord with just and rational
punishment. In particular, I recommended that the President commute Mr. Angelos’ sentence to
no more than 18 years in prison, the average sentence that the jurors in this case recommended.

But Mr. Angelos is, of course, not alone and for that reason I also called on Congress to
modify § 924(c) so that its harsh provisions for 25-year multiple sentences apply only to true

vecidivist drug offenders — those who have been sent to prison and failed to learn their lesson.
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Because of the complexity of these conclusions, it might be useful for me to explain them at

greater length.

1. Factual Background of the Angelos Case

Weldon Angelos was twenty-four years old. He was born on July 16, 1979, in Salt Lake
City, Utah. He was raised in the Salt Lake City area by his father, Mr. James B. Angelos, with
only minimal contact with his mother. Mr. Angelos hz;d two young children by Ms. Zandrah
Uyan: six-year-old Anthony and five-year-old Jessie. Before his arrest, Mr. Angelos had
achieved some success in the music industry. He started Extravagant Records, a label that
produces rap and hip hop music. He had worked with prominent hip hop musicians, including
Snoop Dogg, on the “beats” to various songs and was preparing to record his own album.

The critical events in his case were three “controlled buys” of marijuana by a government
informant from Mr. Angelos. On May 10, 2002, Mr. Angelos met with the informant and
arranged a sale of marijuana. On May 21, 2002, Mr. Angelos completed a sale of eight ounces
of marijuana to the informant for $350. At that time, the informant observed Mr. Angelos’
Glock pistol by the center console of his car. This drug deal formed the basis for the first §
924(c) count.

During a second controlled buy with the informant, on June 4, 2002, Mr. Angelos lifted
his pant leg to show him the Glock in an ankle holster. The government informant again
purchased approximately eight ounces of marijuana for $350. This deal formed the basis for the

second § 924(c) count.
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A third controlled buy occurred on June 18, 2002, with Mr. Angelos again selling eight
ounces of marijuana for $350. There was no direct evidence of a gun at this transaction, so no
§ 924(c) count was charged.

On November 15, 2003, police officers arrested Mr. Angelos at his apartment pursuant to
a warrant. Mr. Angelos consented to a search. The search revealed a briefcase which contained
$18,040, a handgun, and two opiate suckers. Officers also discovered two bags which contained
approximately three pounds of marijuana. Officers also recovered two other guns in a locked
safe, one of which was confirmed as stolen. Searches at other locations, including the apartment
of Mr. Angelos’ girlfriend, turned up several duffle bags with matijuana residue, two more guns,
and additional cash.

The original indictment issued against Mr. Angelos contained three counts of distribution
of marijuana,” one § 924(c) count for the firearm at the first controlled buy, and two other lesser
charges. Plea negotiations began between the government and Mr. Angelos. On January 20,
2003, the government told Mr. Angelos, through counsel, that if he pled guilty to the drug
distribution count and the § 924(c) count, the government would agree to drop all other charges,
not supersede the indictment with additional counts, and recommend a prison sentence of 15
years. The government made clear to Mr. Angelos that if he rejected the offer, the government
would obtain a new superseding indictment adding several § 924(c) counts that could lead to Mr.
Angelos facing more than 100 years of mandatory prison time. In short, Mr. Angelos faced the
choice of accepting 15 years in prison or insisting on a trial by juty at the risk of a life sentence.
Ultimately, Mr. Angelos rejected the offer and decided to go to trial. The government then
obtained two superseding indictments, eventually charging twenty total counts, including five

§ 924(c) counts which alone carried a potential minimum mandatory sentence of 105 years. The

2

18 US.C. § 841(b)(1).
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five § 924(c) counts consisted of two counts for the Glock seen at the two controlled buys, one
count for three handguns found at his home, and two more counts for the two guns found at the
home of Mr. Angelos’ girlfriend.

Perhaps belatedly recognizing the gravity of the situation, Mr. Angelos tried to reopen
plea negotiations, offering to plea to one count of drug distribution, one § 924(c) count, and one
money laundering count. The government refused his offer, and the case proceeded to trial. The
jury found Mr. Angelos guilty on sixteen counts, including three § 924(c) counts: two counts for
the Glock seen at the two controlled buys and a third count for the three handguns at Mr.
Angelos’ home. The jury found him not guilty on three counts — including the two additional
§ 924(c) counts for the two guns at his girlfriends’ home, (I dismissed one other minor count.)

After the conviction, Mr. Angelos’ sentence was presumptively governed by the Federal
Sentencing Guidelines. Under governing Guideline provisions, the bottom line is that all counts
but the three § 924(c) counts combine to create a total offense level of 28.° Because Mr. Angelos
had no significant prior criminal history, he was treated as first-time offender (a criminal history
category I) under the Guidelines. The prescribed Guidelines’ sentence for Mr. Angelos for
everything but the § 924(c) counts was 78 to 97 months.

After the Guideline sentence was imposed, however, I then had add the § 924(c) counts.
Section 924(c) prescribed a five-year mandatory minimum for a first conviction, and 25 years for

each subsequent conviction.* This meant that Mr. Angelos was facing 55 years (660 months) of

* Tr. 9/14/04 at 27 (based on U.S.8.G. § 2D1.1(c)(7) & § 251.1(b)(2)(B)).

* 18 US.C. § 924(c)1)XAXD) & (C)G).
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mandatory time for the § 924(c) convictions. In addition, § 924(c) mandated that these 55 years

run consecutively to any other time imposed.®

2. The Irrationality of § 924(c)

Mr. Angelos contended that § 924(c) effectively sentenced him to life in prison and that
the statutory scheme was irrational as applied to him. In particular, Mr. Angelos contended that
§ 924(c) led to unjust punishment and created irrational distinctions between different offenders
and different offenses.

a. Unjust Punishment from § 924(c)

Mr. Angelos argued that his sentence was irrational because the enhancement provided
by § 924(c) increased his sentence by 55 years, whereas were the Guidelines alone to be applied,
his sentence would be enhanced by only two years.® Indeed, one of the pemicious effects
illustrated by cases such as Angelos is that the government can choose between charging
defendants under § 924(c) or relying on the Guidelines’ enhancement. As the Eleventh Circuit
has noted, ““The relationship between § 924(c) and [the Guidelines enhancement] is an
“cither/or” relationship at sentencing. If a defendant is convicted [under § 924(c)], he must
receive a five year consecutive sentence, but he cannot also have his base offense level enhanced
pursuant to [the Guidelines enhancement] because such enhancement would violate the Double
Jeopardy Clause of the United States Constitution. However, a defendant who is not convicted

of a violation of § 924(c), may receive an enhancement of his base offense level for possession

* 18 U.S.C. § 924(c)(1)(D)(ii).

6 § 2D1.1(b)(1) (gun enhancement for drug offenses).
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of a firearm in connection with a drug offense.”’

The government in the Angelos case chose to
pursue § 924(c) counts rather than enhancements under the Guidelines after Mr. Angelos opted
to exercise his constitutional right to a trial by jury.

The Guidelines, Mr. Angelos argued, reflect the judgment of experts appointed by
Congress to determine “just punishment” for federal criminal offenses. Because his sentence
produced by section 924(c) is so at odds with the Guidelines determination of “just punishment,”
Mr. Angelos argued that such a lengthy sentence would be irrational.

In imposing sentences in criminal cases, a judge is required by the governing statute — the
Sentencing Reform Act® — to “impose a sentence sufficient, but not greater than necessary, to
comply with the purposes set forth in [the Act].” To give some real content to the Sentencing
Reform Act’s directives, Congress established an expert body — the United States Sentencing
Commission — to promulgate sentencing Guidelines for criminal offenses. The Sentencing
Commission, after extensive review of sentencing practices across the country established a
comprehensive set of sentencing guidelines. The Commission has carefully calibrated the
Guidelines through annual amendments, and Congress has had ti\e opportunity to reject and
amend Guidelines that were not to its satisfaction,

The Guidelines provide clear guidance on what is just punishment for federal offenses.
To be sure, the Guidelines are advisory only.'° But the substantive content of the Guidelines is

what is relevant here. Both sides agreed that the Guidelines should be considered as providing

7" United States v. Mixon, 115 F.3d 900, 902 (11th Cir. 1997) (citation omitted).

8 18U.S.C. §3551 et. seq.
® 18 U.S.C. § 3553(a).

' United States v. Booker, 543 U.S. 220 (2005).
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guidance on the appropriate penalty. Moreover, Congress has directed that courts must follow
the Guidelines in imposing sentence unless some unusual factor justifies a departure.’! Asa
result, Congress has in essence instructed the courts that the Guidelines provide “just
punishment” for criminal offenses. It could hardly be otherwise, as Congress would not have
gone to the trouble of having an expert body promulgate sentencing guidelines if those
guidelines failed to prescribe the appropriate sentences. In short, the views of the Sentencing
Commission are entitled to “great weight because the Sentencing Commission is the expert body
on federal sentencing.”'?

In the Angelos case, neither side offered any good reason for concluding that a Guidelines
sentence would fail to achieve just punishment. The Guidelines specify sentences for all crimes
covered by the federal criminal code, including all the crimes committed by Mr. Angelos.
Setting aside the three firearms offenses covered by the § 924(c) counts, all of Mr. Angelos’
other criminal conduct resulted in an offense level of 28. Because Mr. Angelos was a first-time
offender, the Guidelines then specified a sentence of between 78 to 97 months. It is possible to
determine, however, what a Guidelines sentence would be covering all of Mr. Angelos conduct,
including that covered by the § 924(c) counts. If this conduct were punished under the
Guidelines rather than under § 924(c), the result would have been an additional two-level
enhancement, increasing the offense level from a level 28 to a level 30. This, in turn, would

have produced a recommended Guidelines sentence for Mr, Angelos of 97 to 121 months. Thus,

"' 18 U.S.C. § 3553(b)(1).

"2 United States v. Hill, 48 F.3d 228, 231 (7th Cir. 1995); see also Mistretta v. United States, 448
U.S. 361, 379 (1989) (noting Commission’s status as “an expert body”).

P U.S.S.G. § 2D1.1(b)(L).
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the Guidelines suggested that Mr. Angelos’ possession of firearms should increase his sentence
by no more than 24 months (from a maximum of 97 months to a maximum of 121 months).
Bearing firmly in mind the conclusion of Congress’ expert agency that 121 months is the
longest appropriate prison term for all the criminal conduct in this case, it came as a something
of a shock to then consider the § 924(c) counts. Because Mr. Angelos’ possession of firearms
was punished not under the Guidelines but rather under § 924(c), T was required to impose an
additional penalty of 660 months (55 years) instead of the 24 month enhancement provided for
by the Guidelines. It is not at all clear how to reconcile these two sentences. Knowing that the
congressionally-approved Guidelines provide for an additional 24 month penalty for the firearms
at issue, could a judge conclude that an additional 660 months is a “just punishment™? One
architect of the Guidelines has recognized the problem of the discrepancy:
The compatibility of the guidelines system and mandatory minimums is also in
question.  While the Commission has consistently sought to incorporate
mandatory minimums into the guidelines system in an effective and reasonable
manner, in certain fundamental respects, the general approaches of the two
systems are inconsistent. . . . Whereas the guidelines provide for graduated
increases in sentence severity for additional wrongdoing or for prior convictions,
mandatory minimums often result in sharp variations in sentences based on what
are often only minimal differences in criminal conduct or prior record. Finally,
whereas the guidelines incorporate a “real offense” approach to sentencing,
mandatory minimums are basically a “charge-specific” approach wherein the
sentence is triggered only if the prosecutor chooses to charge the defendant with a
certain offense or to allege certain facts.'

There is, of course, the possibility that the Sentencing Guidelines are too low in this case

and that mandatory minimums specify the proper sentence. The more I investigated, however,

" Orrin G. Hatch, The Role of Congress in Sentencing: The United States Sentencing
Commission, Mandatory Minimum Sentences, and the Search for a Certain and Effective
Sentencing System, 28 WAKE FOREST L. REV. 185, 194 (1993); see also Neal v. United States,
516 U.S. 284,292 (1996). See generally U.S. SENTENCING COMM., MANDATORY MINIMUM
PENALTIES IN THE FEDERAL CRIMINAL JUSTICE SYSTEM: A SPECIAL REPORT TO CONGRESS 5-15
(1991) (numbers inserted and justifications reordered) (hereinafier SENTENCING COMM.
MANDATORY MINIMUM REPORT).
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the more I found evidence that the § 924(c) counts led to unjust punishment of Mr. Angelos. For
starters, I asked the twelve jurors in this case what they believed was the appropriate punishment
for Mr. Angelos. Following the trial — over the government’s objection — I sent each of the
Jjurors the relevant information about Mr. Angelos’ limited criminal history, described the
abolition of parole in the federal system, and asked the jurors what they believed was the
appropriate penalty for Mr. Angelos. Nine jurors responded and gave the following
recommendations: (1) 5 years; (2) 5-7 years; (3) 10 years; (4) 10 years; (5) 15 years; ©) 15
years; (7) 15-20 years; (8) 32 years; and (9) 50 years. Averaging these answers, the Jjurors
recommended a mean sentence of about 18 years and a median sentence of 15 years. Not one of
the jurors recommended a sentence closely approaching the 61% year sentence created by

§ 924(c).

At oral argument, I asked the government what it thought about the jurors’
recommendations and whether it was appropriate to impose a sentence so. much higher than what
the jurors thought appropriate. The government’s response was quite curious: “Judge, we don’t
know if that jury is a random representative sample of the citizens of the United States . . . .”*3 Of
course, the whole point of the elaborate jury selection procedures used in the case was to assure
that the jury was, indeed, such a fair cross section of the population so that the verdict would be
accepted with confidence. It was hard to understand why the government would be willing to
accept the decision of the jury as to the guilt of the defendant but not it recommendation as to the
length of sentence that might be imposed.

More important, the jurors’ answers appeared to be representative of what people across

the country believe. The crimes committed by Mr. Angelos were not uniquely federal crimes.

'S Tr. 9/14/04 at 60.
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They could have been prosecuted in state court in Utah or elsewhere across the country. Iasked
the Probation Office to determine what the penalty would have been in Utah state court had Mr.
Angelos been prosecuted there. The Probation Office reported that Mr. Angelos would likely
have been paroled after serving about two to three years in prison. The government gives a
substantially similar estimate, reporting that on its understanding of Utah sentencing practices
Mr. Angelos would have served about five to seven years in prison.'® Even taking the higher
figure from the government, the § 924(c) counts in the Angelos case resulted in punishment far
beyond what Utah’s citizens, through its state criminal justice system, provides as just
punishment for such crimes. On top of this, the government conceded that Mr. Angelos’ federal
sentence after application of the § 924(c) counts is more than he would have received in any of
the fifty states.!”

Of course, one way of determining what people across the country believe is to look to
the actions of Congress. Congress serves as the nation’s elected representatives, so actions taken
by Congress presumably reflect the will of the people. The difficulty here is that Congress has
taken two actions: (1) it created the Sentencing Commission and (2) adopted § 924(c). As
between these two conflicting actions, the sentences prescribed by the Sentencing Commission
more closely reflect the views of the country. And, indeed, empirical research has demonstrated
that the Sentencing Guidelines generally produce sentences that are at least as harsh as those that

the public would wish to see imposed.'®

' Government’s Resp. Mem. Re: Constitutionality of Mandatory Minimum Sentences Pursuant
to 18 U.S.C. § 924(c) at 23 n.19 (Apr. 8, 2004).

"7 1d. at 23 n.18.

'® PETER H. R0OSSI & RICHARD A, BERK, JUST PUNISHMENTS: FEDERAL GUIDELINES AND PUBLIC
VIEWS COMPARED (1998).
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b. Irrational Classifications from § 924(c)
1. Classifications between Offenses

Mr. Angelos contended that his § 924(c) sentence was not only unjust but also irrational
when compared to-the punishment imposed for other more serious federal crimes. Perhaps
realizing where this evaluation would inevitably lead, the government initially argued that any
comparison is futile because, as the Supreme Court suggested in its 1980 decision Rummel v,
Estelle, different “crimes . . . implicate other societal interests, making any comparison
inherently speculative.”'® At some level, this argument is correct; fine distinctions between the
relative severity of some kinds of crimes are hard to make. But general comparisons of crimes
are possible. As the Supreme Court clarified three years after Rummel in Solem v. Helm,
“stealing a million dollars is viewed as more serious than stealing a hundred dollars.”

In evaluating the § 924(c) counts, I started from the premise that Mr. Angelos committed
serious crimes. Trafficking in illegal drugs runs the risk of ruining lives through addiction and
the violence that the drug trade spawns. But do any of these general rationales provide a rational
basis for punishing the potential violence which § 924(c) is meant to deter more harshly than
actual violence that leaves an injured victim in its wake? In other words, is it rational to punish a
person who might shoot someone with a gun he carried far more harshly than the person who
actually does shoot or harm someone?

As applied in the Angelos case, the penalties provided by § 924(c) were simply irrational,
Section 924(c) iniposed on Mr. Angelos a sentence of 55 years or 660 months. Added to the

minimum 78-month Guidelines sentence for a total sentence of 738 months, Mr. Angelos faced a

' Rummel v, Estelle, 445 U.S. 263, 282 .27 (1980).
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prison term which more than doubles the sentence of, for example, an aircraft hijacker (293
months),”® a terrorist who detonates a bomb in a public place (235 months),?! a racist who attacks
aminority with the intent to kill and inflicts permanent or life-threatening injuries (210
months), 2 a second-degree murderer,? or a rapist.*! Tablel, infra, sets out these and other
examples of shorter sentences for crimes far more serious than Mr. Angelos’.

The irrationality of these differences is manifest and can be objectively proven. In the
Eighth Amendment context, the Supreme Court has instructed that “{cJomparisons can be made
in light of the harm caused or threatened to the victim or society, and the culpability of the

offender.”?

In contrast to the serious violent felonies listed in Table 1, the crimes committed by
Mr. Angelos had the potential for violence, but no actual violence occurred. This is not to say

that trafficking in illegal drugs is somehow a non-violent offense. Indeed, in Harmelin, Justice
Kennedy quite properly called such an assertion “false to the point of absurdity.”® In his case,

however, Mr. Angelos would have been completely punished for his marijuana trafficking by the

78-97 month Guidelines sentence. The § 924(c) counts pile on an additional 55 years solely for

¥ U.S.8.G. § 2A5.1 (2003) (base offense level 38). The 2003 Guidelines are used in all
calculations in this opinion. All calculations assume a first offender, like Mr. Angelos, in
Criminal History Category 1.

' U.S.8.G. § 2K1.4(a)(1) (cross-referencing § 2A2.1(a)2) and enhanced for terrorism by §
3A1.4(a)).

2 U.SS.G. § 3A1.1 (base offense level 32 + 4 for life-threatening injuries + 3 for racial
selection under § 3A1.4(a)).

¥ U.S.8.G. § 2A1.2 (base offense level 33).
* U.S.S.G. § 2A3.1 (base offense level 27).
% Harmelin v. Michigan, 501 U.S. 957, 1004 (1991) (Kennedy J., concurring).

" Id. at 1002 (Kennedy J., concurring).
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three offenses of possessing firearms in connection with that trafficking, Section 924(c)
punishes Angelos more harshly for crimes that threaten potential violence than for crimes that
conclude in actual violence to victims (e.g., aircraft hijacking, second-degree murder, racist

assaults, kidnapping, and rape).
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Table I
Comparison of Mr. Angelos’ Sentence with
Federal Sentences for Other Crimes
Offense and Offense Guideline Offense Calculation Maximum
Sentence
Mr. Angelos with Guidelines sentence plus § 924(c) counts | Base Offense Level 28 + 3 § 924(c) | 738 Months
counts (55 years)

Kingpin of major drug trafficking ring in which death Base Offense Level 38 293 Months
resulted
U.S.S.G. § 2D1.I(a)2)
Aireraft hijacker Base Offense Level 38 293 Months
US.S.G. §2A5.1
Terrorist who detonates a bomb in a public place intending Total Level 36 (by cross reference to § | 235 Months
to kill a bystander 2A2.1(a)(2) and terrorist enhancement in
U.S.S.G. § 2K1.4(a)(1) § 3A1.4(2)
Racist who attacks a minority with the intent to kill Base Level 28 + 4 for life threatening + | 210 Months
U.S.S.G. § 2A2.1(a)(1) & (b)(1) 3 for racial selection under § 3A1.1
Spy who gathers top secret information Base Offense Level 35 210 Months
U.S.8.G. § ZM3.2(a)(1}
Second-degree murderer Base Offense Level 33 168 Months
US.S.G. §2A1.2
Criminal who assaults with the intent to kill Base Offense Level 28 + 4 for intent to | 151 Months
U.S.S.G. § 2A2.1(a)(1) & (b) kill =32
Kidnapper Base Offense Level 32 151 Months
U.S.S.G. § 2A4.1(a)
Saboteur who destroys military materials Basc Offense Leve) 32 151 Months
U.S.S.G. § 2M2.1(a)
Marijuana dealer who shoots an innocent person during drug | Base Offense Level 16 + 1 § 924(c) | 146 Months
transaction count
U.S.S.G. § 2D1.1{c)(13) & (b)2)
Rapist of a 10-year-old child Base Offense Level 27 + 4 for young | 135 Months
US.S.G. §2A3.1(a) & (BYAN2NA) child= 31
Child pornographer who photographs a 12-year-old. in Base Offense Level 27 + 2 for young | 108 Months
sexual positions child =29
U.SS.G. § 2G2.1(a) &( b)
Criminal who provides weapons to support a foreign Base Offense Level 26 +2 for weapons = | 97 Months
terrorist organization 28
U.8.8.G. § 2M5.3(a) & (b)
Criminal who detonates a bomb in an aircraft By cross reference to § 2A2.1(a)(1) 97 Months
Rapist Base Offensc Level 27 87 Months

U.S.S.G. § 2A3.1




64

Statement of the Judicial Conference Page 19

2. Irrational Classifications between Offenders
Mr. Angelos also argued that § 924(c) is irrational in failing to distinguish between the
recidivist and the first-time offender. Section 924(c) increases penalties for a “second or
subsequent conviction under this subsection.”?” This language could have been interpreted in
two different ways. One construction would have been that an offender who is convicted of a §
924(c) violation, serves his time, and then commits a subsequent violation is subject to an
enhanced penalty. This was the construction that the Tenth Circuit (among other courts)
originally gave to the statute.”®
Another, far more expansive construction would have been that an offender who is
convicted of two or more counts is subject to an enhanced penalty for each count after the first
count of conviction. In 1993 in Deal v. United States,” the Supreme Court adopted this second
construction, reading the “second or subsequent” language in § 924(c) to apply equally to the
Vrecidivist who is convicted of violating § 924(c) on separate occasions after serving prison time
and to the defendant who is convicted of multiple § 924(c) counts in the same proceeding
stemming from a single indictment. The Court concluded (over the dissents of three Justices)
that the unambiguous phrase “subsequent conviction” in the statute permitted no distinction

between the times at which the convictions took place.’® Tn addition, all time imposed for each

2 18 U.S.C. § 924(c)(1).

2 United States v. Abreu, 962 F.2d 1447, 1450 (10th Cir. 1992) (en banc)(cert. granted, judg.
vacated, 508 U.S. 935 (1993)).

# 508 U.S. 129 (1993).

* Jd at132-33.
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§ 924(c) count must run consecutively to any other sentence.’' This is what is known as “count
stacking.”

When multiple § 924(c) counts are stacked on top of each other, they produce lengthy
sentences that fail to distinguish between first offenders (like Mr. Angelos) and recidivist
offenders. As John R. Steer, Vice Chair of the United States Sentencing Commission, has
explained:

[Clonsider the effects if prosecutors pursued every possible count of 18

U.S.C. § 924(c) . . . . The statute provides for minimum consecutive

sentence enhancements of 25 years to life for the second and subsequent

conviction under the statute, even if all the counts are charged, convicted,

and sentenced at the same time. Pursuing multiple § 924(c) charges at the

same time has been called “count stacking” and has resulted in sentences

of life imprisonment (or aggregate sentences for a term of years far

exceeding life expectancy) for some offenders with little or no criminal

history.*

Consider the way in which the § 924(c) counts stacked up on Mr. Angelos. He was 24
years old when sentenced. He was to receive at least 78 months for the underlying marijuana
offenses. Stacked on top of this was another 5 years for the first § 924(c) conviction. Stacked on
top of this was another 25 years for the second § 924(c) conviction. And finally, another 25
years was stacked on top for the third § 924(c) conviction. Even assuming credit for good time
served, Mr. Angelos will be more than 55-years-old before he even begins to serve the final 25
years his sentence. This happens not because Mr. Angelos “failed to learn his lessons from the
initial punishment” and committed a repeat offense. Section 924(c) jumps from a five-year

mandatory sentence for a first violation to a 25-year mandatory sentence for a second violation,

which may occur just days (or even hours) later.

18 U.S.C. § 924(c)(1)(D)(i).

32 Statement of John R. Steer, Member and Vice Chair of the United States Sentencing Comm’n
before the ABA Justice Kennedy Comm’n 19 (Nov. 13, 2003).
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Other true recidivist statutes do not operate this way. Instead, they graduate punishment
(albeit only roughly) between first-time offenders and subsequent offenders. California’s tough
three-strikes-and-you’re-out law can serve as a convenient illustration. Prompted by violence
from career criminals who had been in prison and released,” California passed a law requiring
lengthy prison terms for third-time offenders, even where the third offense could be viewed as
relatively minor. In Ewing v. California,** the Supreme Court upheld a twenty-five to life
sentence under California’s three-strikes law. While defendant Ewing’s third offense was
merely stealing $399 worth of golf equipment, the controlling opinion noted that the policy of
the law was to “incapacitat[e] and deter([] repeat offenders who threaten the public safety. The
law was designed ‘to ensure longer prison sentences and greater punishment for those who
commit a felony and have been previously convicted of serious and/or violent telony
offenses.”® In the end, the Court concluded that Ewing’s sentence was justified “by his own
long, serious criminal record [including] numerous misdemeanor and felony offenses . . . nine
separate terms of incarceration . . . and crimes [comumitted] while on probation or parole.”*®

While some might raise theoretical objections to such recidivist statutes, their underlying
logic is at least understandable. But no such logic can Jjustify § 924(c), at least when applied to
first offenders such as Mr. Angelos. In cases such as his, the statute blindly draws no distinction

between recidivists and first-time offenders.

* See generally MIKE REYNOLDS & BILL JONES, THREE STRIKES AND YOU'RE OUT.. . . A
PROMISE TO KIMBER: THE CHRONICLE OF AMERICA’S TOUGHEST ANTI-CRIME LAW (1996).

¥ 538 U.S. 11 (2003).
% Id. at 15 (0’Connor, I.) (quoting Cal. Penal Code Ann. § 667(b)).

* Id. at 30.
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The irrationality only increases when section § 924(c) is compared to the federal “three
strikes™ provision. Criminals with two prior violent felony convictions who commit a third such
offense are subject to “mandatory” life imprisonment under 18 U.S.C. § 3559(c) — the federal
“three-strikes” law. But then under 18 U.S.C. § 3582(c)(1) — commonly known as the
“compassionate release” provision — these criminals can be released at age 70 if they have served
30 years in prison. But because this compassionate release provision applies to sentences
imposed under § 3559(c) - not § 924(c) — offenders like Mr. Angelos are not eligible. Thus,
while the 24-year-old Mr. Angelos must serve time until he is into his 70's, a 40-year-old
recidivist criminal who commits second-degree murder, hijacks an aircraft, or rapes a child is
potentially eligible for release at age 70. In other words, mandatory life imprisonment under the
federal three-strikes law for persons guilty of three violent felony convictions is less mandatory
than mandatory time imposed on the first-time offender under § 924(c). Again, the rationality of
this arrangement is dubious.

The possibility that Angelos will spend longer in prison than career criminals is no mere
hypothetical. The same day I sentenced Weldon Angelos, I had before me for sentencing
Thomas Ray Gurule.”’ Mr. Gurule is 54-years-old with a lifelong history of criminal activity and
drug abuse. He has spent more of his life incarcerated than he has in the community. He has
sixteen adult criminal convictions on his record, including two robbery convictions involving
dangerous weapons. His most recent conviction (in a trial before me) was for carjacking. In
August 2003, afer failing to pay for gas at a service station, Mr. Gurule was pursued by the
station manager. To escape, Mr. Gurule broke into the home of a young woman, held her at
knife point, stole her jewelry, and forced her to drive him away from the scene of his crimes.

During the drive, Mr. Gurule threatened both the woman and her family.

¥ United States v. Gurule, No. 2:04-CR-209-PGC.
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For this serious offense — the latest in a long string of crimes for which he has been
convicted — T had to sentence Mr. Gurule to “life” in prison under 18 U.S.C. § 3559(c). But
because of the compassionate release provision, Mr. Gurule is eligible for release after serving
30-years of his sentence. Why Mr. Gurule, a career criminal, should be eligible for this
compassionate release while Mr. Angelos is not, is not at all obvious.
¢. Demeaning Victims of Actual Violence and Creating the Risk of Backlash

For the reasons outlined in the previous section, § 924(c) imposes unjust punishment and
creates irrational classifications between different offenses and different offenders. To some,
this may seem like a law professor’s argument-one that may have some validity in the classroom
but little salience in the real world. So what, some may say, if Angelos spends more years in
prison than might be theoretically justified? It is common wisdom that “if you can’t do the time,
don’t do the crime.”

The problem with this simplistic position is that it overlooks other interests that are
inevitably involved in the imposition of a criminal sentence. For example, crime victims expect
that the penalties the court imposes will fairly reflect the harms that they have suffered. When
the sentence for actual violence inflicted on a victim is dwarfed by a sentence for carrying guns
to several drug deals, the implicit message to victims is that their pain and suffering counts for
less than some abstract *‘war on drugs.”

This is no mere academic point, as a case from my docket will illustrate. The same day I
sentenced Mr. Angelos, I imposed sentence in United States v, Visinaiz, a second-degree murder
case.®® There, a jury convicted Cruz Joaquin Visinaiz of second-degree murder in the death of

68-year-old Clara Jenkins. One evening, while drinking together, the two got into an argument.

8 United States v. Visinaiz, No. 2:03-CR-701-PGC.
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Ms. Jenkins thre.w an empty bottle at Mr. Visinaiz, who responded by beating her to death by
striking her in the head with a log at least three times. Mr. Visinaiz then hid the body in a crawl
space of his home, later dumping the body in a river weighted down with cement blocks.
Following his conviction for second-degree murder, Mr. Visinaiz came before me as a first-time
offender for sentencing. The Sentencing Guidelines required a sentence for this brutal second-
degree murder of between 210 to 262 months.*® The government called this an “aggravated
second-degree murder” and recommended a sentence of 262 months. I followed that
recommendation. Yet on the same day, I am supposed to impose a sentence of 738 months for a
first-time drug dealer who carried a gun to several drug deals!? The victim’s family in the
Visinaiz case-not to mention victims of a vast array of other violent crimes—can be forgiven if
they think that the federal criminal justice system minimizes their losses. No doubt § 924(c) is
motivated by the best of intentions—to prevent criniinal victimization. But the statute pursues
that goal in a way that effectively sends a message to victims of actual criminal violence that
their suffering is not fully considered by the system.
d. Undermining Public Confidence in Sentencing

Another reason for concern is that the unjust penalties imposed by § 924(c) can be
expected to attract public notice and potential backlash. As shown earlier, applying § 924(c) to
cases such as this one leads to sentences far in excess of what the public believes is appropriate.
Perhaps in the short term, no ill effects will come from the difference between public
expectations and actual sentences. But in the longer term, the federal criminal justice system
will suffer. Most seriously, jurors may stop voting to convict drug dealers in federal criminal

prosecutions if they are aware that unjust punishment may follow. It only takes a single juror

¥ Uss.a. § 2A1.2 (offense level of 33} + § 3A1.1(b) (two-level increase for vulnerable
victim) + § 3C1.1 (two-level increase for obstruction of justice).
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who is worried about unjust sentencing to “hang” a jury and prevent a conviction. This is not an
abstract concern. In the case of United States v. Molina,™ the jury failed to reach a verdict on a §
924(c) count which would have added 30 years to the defendant’s sentence. Judge Weinstein,
commenting on “the dubious state of our criminal sentencing law*! noted that “[ilury
nullification of sentences deemed too harsh is increasingly reflected in refusals to convict.™*? In
the last several drug trials before me, jurors have privately expressed considerable concern after
their verdicts about what sentences might be imposed. If federal juries are to continue to convict
the guilty, those juries must have confidence that just punishment will follow from their verdicts.
Moreover, maintaining a secure society and protecting citizens from crime depends in
large measure on the cooperation of citizens. To the extent that the criminal Jjustice system is
seen as producing unreliable outcomes, including unjust sentences, the willingness of ordinary
law-abiding citizens to step up to assist authorities could be undermined. This concern has been
raised most recently in a different sentencing context by the United States Sentencing
Commission with respect to the penalty structure for crack cocaine sentencing. Crack penalties
are perceived by many to promote unwarranted sentencing disparity based on race. As the
Commission pointed out “a]lthough this assertion cannot be scientifically evaluated, the
Commission finds even the perception of racial disparity problematic because it fosters

disrespect for and lack of confidence in the criminal justice system.” #* Mandatory sentences

“ 963 F.Supp. 213 (E.D.N.Y. 1997).
4 Id. at213.

2 Id.at214.

** UNITED STATES SENTENCING COMMISSION, REPORT TO CONGRESS: COCAINE AND FEDERAL

SENTENCING POLICY, viii (May 2002).
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that produce unjust results that injustice create the same disrespect for and lack of confidence in

the federal criminal justice system.

3. Justifications for § 924(c)

Given these many problems with § 924(c) as applied to the Angelos case — its imposition
of unjust punishment, its irrational classifications between offenses and offenders, and its
demeaning of victims of actual criminal violence — what can be said on behalf of the statute? The
Sentencing Commission has catalogued the six rationales that are said to undergird mandatory
sentencing schemes such as § 924(c):

(1) Assuring “just” (i.e. appropriately severe) punishment, (2) elimination of

sentence disparities, (3) judicial economies resulting from increased pressure on

defendants to plead guilty, (4) stronger inducements for knowledgeable offenders

to cooperate in the investigation of others, (5) more effective deterrence, and (6)

more effective incapacitation of the serious offender.*

These six justifications potentially apply to § 924(c). In its skillfully-argued defense of the

§ 924(c) sentence for Mr. Angelos, the government did not rely on the first rationale — the “just
punishment” rationale — presumably because the sentence imposed on Mr. Angelos was unjust
by any reasonable objective measure.

Nor did the government advance the second rationale: that § 924(c) eliminates sentence
disparities. Again, the reasons are easy to see. Section 924(c) displaces a carefully-developed
sentencing guideline system that would assure that Mr. Angelos receives equal punishment with
other similarly-placed offenders. Indeed, § 924(c) creates the potential for tremendous
sentencing disparity if federal prosecutors across the country do not uniformly charge § 924(c)

violations. Such concerns are founded in real world data. In 1991, the Sentencing Commission

* SENTENCING COMM. MANDATORY MINIMUM REPORT, supra note 14, at 5-15.
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found that only about 45 percent of drug offenders who qualified for a § 924(c) enhancement
were initially charged under the statute, and for 26 percent of these offenders the counts were
later dismissed.** In 1995, the Commission again found that only a minority of qualified
offenders-between 24 and 44 percent-were convicted and sentenced for applicable § 924((:)’5.46
Again in 2000, the Commission found a pattern of inconsistent application. Only between 10
and 30 percent of drug offenders who personally used, carried, or possessed a weapon in
furtherance of a crime received the statutory enhancement.*’

The Justice Department recently took partial steps to reduce charging disparities
stemming from § 924(c). A directive from the Attorney General — the so-called “Ashcroft
Memorandum” — required prosecutors to file the first readily — provable § 924(c) count and a
second count in certain circumstances:

(i) In all but exceptional cases or where the total sentence would not be affected,

the first readily provable violation of 18 U.S.C. § 924(c) shall be charged and

pursued.

(i) In cases involving three or more readily provable violations of 18 U.S.C. §

924(c) in which the predicate offenses are crimes of violence, federal prosecutors

shall, in all but exceptional cases, charge and pursue the first mwo such

violations.*$

As applied to the facts of the Angelos case, the Ashcroft Memorandum seems only to

highlight the problem of disparity rather than resolve it. First, when three or more violations of

§ 924(c) are involved, the directive requires federal prosecutors to “pursue the first rwo

4 See id. at 57-58.

4 See Paul J. Hofer, Federal Sentencing for Violent and Drug Trafficking Crimes Involving
Firearms: Recent Changes and Prospecis for Improvement, 37 AM. CRIM. L. REV. 41 (2000).

# Statement of John R. Steer to the ABA Justice Kennedy Commission, supra, at 17.
8 Memo. to All Federal Prosecutors from A.G. John Ashcroft Re: Dep’t Policy Concerning

Charging Criminal Offenses, Disposition of Charges, and Sentencing at 4 (Sept. 22, 2003)
(emphases added).
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violations.” In this case, the prosecutors pursued five violations, ultimately obtaining convictions
on three. It seems likely that the prosecutors’ charging decisions in this case would not have
been replicated in other parts of the country. Second, the directive requires federal prosecﬁtors
to pursue at least two § 924(c) counts when the predicate offenses are “crimes of violence.”
Here, the predicates were drug crimes, which the directive does not discuss. Thus, the directive
offers no guidance as to whether the prosecutors handling this case should have pursued multiple
§ 924(c) counts and, if so, how many.

There is also a lack of guidance to federal agents investigating these crimes. In this case,
for example, the government did not arrest Mr. Angelos immediately after the first “controlled
buy,” but instead arranged two more such buys, which then produced one of the additional
§ 924(c) counts. It is not clear that other law enforcement agents would have allowed Mr.
Angelos to continue to deal drugs after the first buy rather than taking him into custody
immediately. Of course, one of the rationales for the “stacking” feature of § 924(c) is that each
additional criminal act demonstrates need for further deterrence. In Angelos’ case, though, the
additional criminal acts were in some sense procured by the government’s decision not to arrest
him.

Because of the lack of guidance on these prosecutory and investigative issues, Mr.
Angelos received a sentence far in excess of what many other identically-situated offenders will
receive for identical crimes in other federal districts. Ihad been advised by judges from other
parts of the country that, in their districts, an offender like Mr. Angelos would not have been
charged with multiple § 924(c) counts, particularly the third count. This is no trivial matter. The
decision to pursue, for example, a third § 924(c) count in this case makes the difference between

a 36-year-sentence and 61-year sentence. In short, § 924(c) seems to create the serious risk of
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producing massive sentencing disparities between identically-situated offenders within the
federal system. And the problem of disparity only worsens if it is acknowledged that Mr.
Angelos would not have been charged with federal crimes in many other states. For all these
reasons, the government did not try to defend § 924(c) on an eliminating-disparity rationale.
The government did not advance the third rationale — judicial economies resulting from
increased pressure on defendants to plead guilty. Here again, it is possible to understand the
govemment’s reluctance. While it is constitutionally permissible for the government to threaten
to file enhanced charges against a defendant who fails to plead guilty,* there is always the
nagging suspicion that the practice is unseemly. In the Angelos case, for example, the
government initially offered Mr. Angelos a plea bargain in which he would receive a fifteen-
year-sentence under one § 924(c) count. When he had the temerity to decline, the government
filed superseding indictments adding four additional § 924(c) counts. The superceding
indictment rested not on any newly-discovered evidenced but rather solely on the defendant’s
unwillingness to plead guilty. Moreover, if its plea-inducing properties justify § 924(c), then it is
important to understand who will be induced to plead. Section 924(c) will not visit its harsh
punishment “on flagrantly guilty repeat offenders (who avoid the mandatory by their guilty
pleas), but rather on first offenders in borderline situations (who may have plausible defenses
and are more likely to insist upon tl'ial).”50 For all these reasons, it is understandable that the
government would not want to publicly defend § 924(c) with the plea-inducing argument, even
though given the realities of overworked prosecutors this may provide a true justification for the

statute. Nor did the government argue that § 924(c) was needed to provide incentives for drug

* Bordenkircher v. Hayes, 434 U.S. 357 (1978),

50 Stephen J. Schulhofer, Rethinking Mandatory Minimums, 28 WAKE FOREST L. REV. 199, 203
(1993).
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traffickers to inform on others in their orgzmization.5 ! Instead, the rationale advanced by the
government was deterrence and incapacitation: the draconian provisions of § 924(c) were
necessary to deter drug dealers from committing crimes with those firearms and to prevent Mr.
Angelos from doing so in the future.

The deterrence argument rested on a strong intuitive logic. Sending a message to drug
dealers that they will serve additional time in prison if they are caught with firearms may lead
some to avoid firearms entirely and others to leave their firearms at home. The Supreme Court
has specifically noted “the deterrence rationale of § 924(c),”** explaining that a fundamental
purpose behind § 924(c) was to combat the dangerous combination of drugs and firearms.”
Congress is certainly entitled to legislate based on the belief that § 924(c) will “persuade the man
tempted to commit a Federal felony to leave his gun at home.”*

Congress’ belief was, moreover, supported by empirical evidence. Generally
criminologists believe that an increase in prison populations will reduce crime through both a
deterrent and incapacitative effect. The consensus view appears to be that each 10% increase in
the prison population produces about a 1% to 3% decrease in setious crimes.** For example, one

recent study concluded that California’s three strikes law prevented 8 murders, 4000 aggravated

U Cf. Jay Apperson, The Lock-‘em Up Debate: What Prosecutors Know: Mandatory Minimums

Work, WASH. PosT, Feb. 27, 1994 at C1.
2 Simpson, 435 U.S. at 14.
%> Smith v. United States, 508 U.S. 223, 240 (1993).
* 114 CONG. REC. 22, 231-48 (1968) (Statement of Rep. Poff).
5 See, e.g., Steven D, Levitt, The Effect of Prison Population Size on Crime Rates: Evidence

Jrom Prison Overcrowding Litigation, 111 Q.J. ECON. 319 (1996); James Q. Wilson, Prisons in a
Free Society, 117 PUB. INTEREST 37, 38 (1998).
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assaults, 10,000 robberies, and 400,000 burglaries in its first two years of operation.*® One study
found that Congress’ financial incentives to states to which (like the federal system) force violent
offenders to serve 85% of their sentences decreased murders by 16%, aggravated assaults by
12%, robberies by 24%, rapes by 12%, and larcenies by 3%. While offenders “substituted” into
less harmful property crimes, the overall reduction in crime was significant.”’” While no specific
study has examined § 924(c), it was reasonable to assume — and Congress was entitled to assume
— that it has prevented some serious drug and firearms offenses.

The problem with the deterrence argument, however, is that it proves too much, A statute
that provides mandatory life sentences for jaywalking or petty theft would, no doubt, deter those
offenses. But it would be hard to view such hypothetical statutes as resting on rational premises.
Moreover, a mandatory life sentence for petty theft, for example, would raise the question of
why such penalties were not in place for aircraft hijacking, second-degree murder, rape, and
other serious crimes. Finally, deterrence comes at a price. Given that holding a person in federal
prison costs more than $24,000 per year,” the 61-year-sentence [ was asked to impose on
Angelos would cost the taxpayers (even assuming Mr. Angelos receives good time credit and
serves “only” 55-years) about $1,320,000. Spending more than a million dollars to incarcerate
Mr. Angelos will prevent future crimes by him and may well deter some others from being

involved with drugs and guns. But that money could be far more effectively spent on other law

56 See, e. g., Joanna M. Shepherd, Fear of the First Strike: The Full Deterrent Effect of
California’s Two- and Three-Strikes Legislation, 31 J. LEGAL STUD. 159 (2002).

57 Joanna M. Shepherd, Police, Prosecutors, Criminals, and Determinate Sentencing: The Truth
about Truth-in-Sentencing Laws, 45 J.L. & ECON. 509 (2002).

% MEMORANDUM TO ALL CHIEF PROBATION OFFICERS FROM THE ADMINISTRATIVE OFFICE OF
THE U.S. COURTS REGARDING COSTS OF INCARCERATION AND SUPERVISION (May 9, 2007).
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enforcement or social programs that in all likelihood would produce greater reductions in crime
and victimization.*®

If I were to evaluate these competing tradeofts, I would conclude that stacking § 924(c)
counts on top of each other for first-time drug offenders who have merely possessed firearms is
not a cost-effective way of obtaining deterrence. It is not enough to simply be “tough” on crime.
Given limited resources in our society, we also have to be “smart” in the way we allocate our
resources. But these tradeoffs are, in the final analysis, for Congress — not the courts. In Busic,
referring to Simpson, the Supreme Court recognized that § 924(c) could lead to “seemingly
unreasonable comparative sentences” but that “[i]f corrective action is needed it is the Congress
that must provide it. It is not for us to speculate, much less act, on whether Congress would have
altered its stance had the specific events of this case been anticipatedf’so The Court further noted
that “in our constitutional system the commitment to separation of powers is too fundamental for
us to pre-empt congressional action by judicially decreeing what accords with ‘commonsense
and the public weal.””®!

Accordingly, I had no choice but to impose a 55-year-sentence on Mr. Angelos. While
that sentence was unjust and created irrational classifications, there was a “plausible reason” for
Congress’ action. As a result, my obligation was to follow the law and to reject Mr. Angelos’

equal protection challenge to the statute.

B. The Case of Marion Hungerford

%% See John J. Donohue 111 & Peter Siegelman, Allocating Resources Among Prisons and Social

Programs in the Battle Against Crime, 271, LEGAL STUD. 1 (1998).
% Busic, 446 U.S. at 405 citing Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978).

' 14, at 410.
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It is difficult to imagine a case that might make the result in the Angelos case almost
appear reasonable, but such an example can be found in United States v. Hungerford,” a case
from the Ninth Circuit Court of Appeals. This case demonstrates that the federal courts of
appeals are bound by unjust mandatory minimum sentences no less than the federal trial courts.
In Hungerford, the appellate court rejected the defendant’s constitutional challenges to her
sentence. Although Marion Hungerford never held a weapon during the robberies that her
boyfriend carried out, she was involved in the planning of the crimes and enjoyed the spoils of
the offense. Accordingly, when she would not agree to a plea bargain, she was convicted of
conspiracy and seven counts of robbery and using a firearm in relation to a crime of violence.®®
Because of the seven stacked § 924(c) counts, Hungerford was sentenced to slightly more than
159 years in prison.** Although the evidence indicated that Marion Hungerford suffered from a
severe case of borderline personality disorder,* Ninth Circuit followed established precedent,
rejected her claims, and affirmed her sentence.®® In his concurrence, Judge Reinhardt lamented
the injustice of the sentence:

Not only is the sentence cruel, it is absurd. It imposes a term of
imprisonment of 159 years, under which Hungerford would be
incarcerated until she reached the age of 208. The absurdity is best
illustrated by the judge’s reading to Hungerford the terms of
supervised release which she would be required to undergo when
she emerged from prison toward the end of the first decade of her

third century. The judge told Hungerford that “[w]ithin 72 hours
of release from custody,” — in the year 2162 — she must “report in

2 465 F.3d 1113 (2006).
© 1d. at 1114.

“ 1d.at1119.

S 1.

 Jd at1118.
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person to the probation office,” and while on supervised release
she must “participate in substance abuse testing to include not
more than 104 urinalysis tests.” He further ordered Hungerford to
“participate in a program for mental health,” and “pay part or all of
the cost of this treatment, as determined by the U.S. probation
officer.” ... Certainly, requiring 2 defendant and a district judge to
engage in a charade of this nature cannot increase respect for our
system of justice.’’

Mandatory minimum sentencing laws are blunderbusses — powerful, but crude, lacking
the ability to meaningfully distinguish between serious offenders and those who are relatively
inculpable. With mandatory minimum sentences, there is no discretion afforded to judges at
either the trial or appellate level. In fact, when mandatory minimum sentences are in play, the
only individuals with discretion are the prosecutors (who are themselves bound to seek the most

serious provable offense by the Ashcroft mcmo)(’8 and the President (who, under extraordinary

circumstances, may grant executive ciemency).69

IL THE JUDICIAL CONFERENCE’S OPPOSITION TO MANDATORY MINIMUM
SENTENCES
Because of the injustices mandatory minimums produce in cases like Weldon Angelos’
and Marion Hungerford’s, the Judicial Conference has consistently opposed mandatory

minimum sentences for more than fifty years. At its September 1953 meeting, the Conference

7 Id. at 1120-21.
* See supra note 48,

® See United States Attotney’s Manual, Standards for Consideration of Clemency Petitions.
Grants of clemency are statistically rare, however. See Presidential Clemency Actions by
Administration (1945 to 2001), at http://www.usdoj.gov/pardon/actions_administration.htm. The
current administration has been particularly cautious in conferring pardons, issuing only 113 in
six years, “fewer than any president in 100 years.” Michael Isikoff & Mark Hosenball, The
Problem with Pardoning Libby, NEWSWEEK, Mar. 7, 2007, at:
http://www.msnbc.msn.com/id/17507199/site/newsweek/.
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endorsed a resolution from the Judicial Conference of the District of Columbia Circuit, opposing
enactment of laws that compelled judges to impose minimum sentences and that denied judges
the ability to place certain defendants on probation.™

Since then, the Judicial Conference of the United States has condemned mandatory
minimum sentences with some regularity. In September 1961, the Conference considered
several criminal bills pending before Congress.”' The Conference took no position on the
substantive merits of the bills, but “disapproved in principle those provisions requiring the
imposition of mandatory minimum sentences.”’? By the next year, opposition to mandatory
minimum sentences was considered to be the official position of the Judicial Conference. In
March 1962, the Conference supported a bill easing parole restrictions, “consistent with the
established policy of the Conference conceming mandatory minimum sentences.”” Legislation
containing mandatory minimum sentencing provisions was opposed on these grounds in 1965,
1967, and 1971.7

In 1976, the Conference affirmed its opposition, noting that there was no demonstrated

need for legislation imposing mandatory minimum terms for certain offenses, and concluding

™ JCUS-SEP 53, pp. 28-29.

"' JCUS-SEP 61, pp. 98-99.

2 Id. at 99.

™ JCUS-MAR 62, p. 22 (italics added).
™ JCUS-MAR 65, p. 20.

™ JCUS-SEP 67, pp. 79-80 (“The Conference approved a recommendation of its Committee

confirming the general opposition of the Conference to mandatory minimum sentences.”).

" JCUS-OCT 71 , p- 40 (“The Conference reaffirmed its disapproval of mandatory minimum
sentences.”).
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that such legislation would “unnecessarily prolong the sentencing process and engender
additional appellate review and would increase the expenditure of public funds without increase
in additional benefits.””’

In 1981, the Conference opposed a bill that would have imposed extended and
strengthened mandatory penalties for the use of firearms in federal felonies.”® The Conference
noted that proposed legislation typically required the imposition of a minimum term while
prohibiting probation and parole eligibility.” The Conference noted, “Statutes of this type limit
Jjudicial discretion in the sentencing function and tend to increase the number of criminal trials
and the number of appeals in criminal cases. Upon the recommendation of the Committee the
Conference reaffirmed its opposition to legislation requiring the imposition of mandatory
minimum sentences.”*

In March 1990, the Conference noted that the Third, Eighth, Ninth, and Tenth Circuits
had all passed resolutions against mandatory minimum sentences, and voted to “urge the
Congress to reconsider the wisdom of mandatory minimum sentence statutes and to restructure
such statutes so that the U.S. Sentencing Commission may uniformly establish guidelines for all
criminal statutes to avoid unwarranted disparities.”’ In May 1990, the Executive Committee of
the Judicial Conference, acting on the Conference’s behalf, reaffirmed this position in the form

of approving a recommendation of the Federal Courts Study Committee that mandatory

7 JCUS-APR 76, p. 10.
" JCUS-SEP 81, p. 90.
™ JCUS-SEP 81, p. 93.
8

8 JCUS-MAR 90, p. 16.
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minimum sentencing provisions be repealed, whereupon the U.S. Sentencing Commission
should reconsider the guidelines applicable to the affected offenses.®> The Conference’s
longstanding opposition to mandatory minimum terms was reaffirmed in July and August of
1991 by the Executive Committee when it opposed amendments to the Violent Crime Control
Actof 1991.8

In September 1991, the Conference approved a proposed statutory amendment that would
provide district judges with authority to impose a sentence below a mandatory minimum when a
defendant has limited involvement in an offense.** The Conference noted that “Iwlhile the
Jjudiciary’s overriding goal is to persuade Congress to repeal mandatory minimum sentences, for
the short term, a safety valve of some sort is needed to ameliorate some of the harshest results of
mandatory minimums.”®>

In March 1993, in the context of a long-range planning initiative, the Conference again
agreed to renew efforts to reverse the trend of enacting mandatory minimum prison sentences.*®
Later, in September 1993, the Conference considered the Controlled Substances Minimum
Penalty — Sentencing Guideline Reconciliation Act of 1993, legislation presented by the
Chairman of the U.S. Sentencing Commission that attempted to reconcile mandatory minimum

sentences with the sentencing guidelines.!’ “The Committee on Criminal Law believed that,

¥ JCUS-SEP 90, p. 62.

8 JCUS-SEP 91, p. 45 (opposing mandatory minimum sentencing amendments to S. 1241,

102™ Congress).

8 JCUS-SEP 91, p. 56.
¥ 1.

% JCUS-MAR 93, p. 13.

8 JCUS-SEP 93, p. 46.



83

Stat t of the Judicial Conference Page 38

although the proposed legislation would not solve all of the problems associated with mandatory
minimum sentences, it addresses the essential incompatibility of mandatory minimums and
sentencing guidelines and represents a promising approach.”®® On recommendation of the
Committee on Criminal Law, the Conference endorsed the concept.®

On May 17, 1994, the Executive Committee agreed not to oppose retroactivity of “safety
valves” included in pending crime legislation to ameliorate some of the harshest results of
mandatory minimum sentences despite the burden that retroactivity may impose upon the
judiciary.”

The Long Range Plan for the Federal Courts, adopted in 1995, reiterated the Conference
position that Congress should be encouraged not to prescribe mandatory minimum sentences.”'
More recently, when considering the appropriate responses to the Supreme Court’s decision in
Booker, the Conference resolved to “oppose legislation that would respond to the Supreme
Court's decision by (1) raising directly the upper limit of each guideline range or (2) expanding
the use of mandatory minimum sentences.”” In 2006, the Conference also considered the
consequences of mandatory minimum terms in opposing the existing differences between crack

and powder cocaine sentences.”

8 I
8 Id.
90
JCUS-SEP 94, p. 42.

' JCUS-SEP 95, p. 47.

%2 JCUS-MAR 05, pp. 15-16.

# JCUS-SEP 06, p. 18 (“Under the Anti-Drug Abuse Act of 1986 (Pub. L. No. 99-570), 100
times as much powder cocaine as crack cocaine is needed to trigger the same mandatory
minimum sentences.”).
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Thus, for more than fifty years, since before I was born, the Judicial Conference has
consistently opposed mandatory minimum sentencing. The Conference has noted that
mandatory minimum sentences diminish judicial discretion, increase the number and cost of
trials and appeals, and prolong the sentencing process. For these reasons, the Conference has

steadfastly opposed these provisions.

III.  OPPOSITION TO MANDATORY MINIMUM SENTENCES IS WIDESPREAD

The Judicial Conference has considerable company in opposing mandatory minimum
sentences. Over the years, dozens of academics have criticized such provisions,94 and scores of
federal judges have echoed the condemnation of the Judicial Conference in questioning the

wisdom of mandatory minimum terms.”

% See, e. £., Rachel E. Barkow, Recharging the Jury: The Criminal Jury’s Constitutional Role in
an Era of Mandatory Sentences, 152 U. PENN. L. REV. 33 (2003) (suggesting that mandatory
minimum sentences invade the function of the judge and the jury); David Bjerk, Making the
Crime Fit the Penalty: The Role of Prosecutorial Discretion Under Mandatory Minimum
Sentencing, 48 J. L. & ECON. 591 (2005) (challenging the belief that mandatory minimums
decrease sentencing disparity and eradicate overly lenient sentencing); Marc L. Miller,
Domination and Dissatisfaction: Prosecutors as Sentencers, 56 STAN. L. REV. 1211 (2004)
(identifying mandatory minimums as the cause of distortions that skew sentencing authority);
Schulhofer, supra note 50 (noting that the existence of a “‘cooperation paradox™ in which more
culpable offenders get shorter sentences because they possess substantial assistance
[information] to offer the prosecutor for a sentence below the mandatory minimum, while less
culpable offenders, possessing little or no information to offer, must serve the mandatory term);
William W. Schwarzer, Sentencing Guidelines and Mandatory Minimums: Mixing Apples and
Oranges, 66 S. CAL. L. REV. 405 (1992) (noting difficulties in harmonizing mandatory minimum
sentences with the federal sentencing guidelines); Henry Scott Wallace, Mandatory Minimums
and the Beirayal of Sentencing Reform, 30 FED. B.NEWS & J. 158 (1993) (suggesting that
mandatory minimum sentences have distorted the entire structure of federal sentencing).

% See, e.g., United States v. Harris, 536 U.S. 545, 570 (2002) (Breyer, J., concurring i part and
concurring in the judgment) (“Mandatory minimum statutes are fundamentally inconsistent with

Congress’ simultaneous effort to create a fair, honest, and rational sentencing system through the
use of Sentencing Guidelines.”); United States v. Powell, 404 F.3d 678 (2d Cir. 2005), (vacating

the sentence of the district court while recognizing the district court’s reluctance to impose a
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Even individual Supreme Court justices have challenged the wisdom of legislatively-
mandated minimum penalties. In 1993, Chief Justice William Rehnquist criticized mandatory
minimum sentences, noting that they are often enacted as legislative gestures of outrage, with no
real consideration of their impact upon other aspects of the federal sentencing system:

Mandatory minimums . . . are frequently the result of floor
amendments to demonstrate emphatically that legislators want to
“get tough on crime.” Just as frequently they do not involve any
careful consideration of the effect they might have on the
Sentencing Guidelines, as a whole. Indeed, it seems to me that one
of the best arguments against any more mandatory minimums, and
perhaps against some of those that we already have, is that they
frustrate the careful calibration of sentences, from one end of the
spectrum to the other, which the Sentencing Guidelines were
intended to accomplish,”®

Ten years later, Justice Anthony Kennedy declared, “I can accept neither the necessity

nor the wisdom of federal mandatory minimum sentences. In too many cases, mandatory

297

minimum scntences are unwise and unjust.””’ The Kennedy Commission of the American Bar

mandatory life sentence); United States v. Hiveley, 61 F.3d 1358, 1363 (8lh Cir. 1995) (Bright,
Senior Circuit Judge, concurring) (“These unwise sentencing policies which put men and women
in prison for years, not only ruin lives of prisoners and often their family members, but also drain
the American taxpayers of funds which can be measured in billions of dollars.”); United States v.
Abbott, 30 F.3d 71 (7" Cir. 1994) (quoting the district court, “This [sentence]...perhaps is
another illustration of the lack of wisdom in mandatory minimum sentences, but I cannot take it
upon myself to change the law that Congress has written because 1 think it is an inappropriate
disposition. That, in sum and substance is the reason for this court imposing the sentence.
Congress has told me that I must.” (internal quotations omitted)); United States v. Brigham, 977
F.2d 317 (7th Cir. 1992) (“Mandatory minimum penalties, combined with a power to grant
exceptions, create a prospect of inverted sentencing. The more serious the defendant’s crimes,
the lower the sentence—because the greater his wrongs, the more information and assistance he
has to offer to a prosecutor.”); John S. Martin Jr., Editorial, Let Judges Do Their Jobs, N.Y.
TIMES, June 24, 2003, at A31 (resigning from the bench because “[w]hile 1 might have stayed on
despite the inadequate pay, 1 no longer want to be part of our unjust criminal justice system”).

% Speech of Chief Justice William H. Rehnquist, supra note 1.

o Speech of Justice Anthony Kennedy, Address to the American Bar Association (Aug. 9,
2003), available at http://www.supremecourtus.gov/publicinfo/speeches/sp_08-09-03.html.
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Association has echoed these views, urging states, territories, and federal government to repeal
mandatory minimum sentence statutes.”® Justice Stephen Breyer also has been critical of
mandatory minimum penalties, noting that they are fundamentally inconsistent with the federal
sentencing guideline system established by Congress in the landmark piece of criminal justice
legislation, the Sentencing Reform Act of 1984.%

[S]tatutory mandatory sentences prevent the Commission from

carrying out its basic, congressionally mandated task: the

development, in part through research, of a rational, coherent set of

punishments.... Every system, after all, needs some kind of escape

valve for unusual cases.... For this reason, the Guideline system is

a stronger, more effective sentencing system in practice. ... In

sum, Congress, in simultaneously requiring Guideline sentencing

and mandatory minimum sentencing, is riding two different horses.

And those horses, in terms of coherence, faimess, and

effectiveness, are traveling in opposite directions. [In my view,

Congress should] abolish mandatory minimums altogether.'®

But criticism of mandatory minimum sentencing provisions has not been limited to legal

academics and members of the judiciary. Members of the national legislature have also
expressed reservations about the prudence of mandatory minimums. Like Justice Breyer,
Senator Orrin Hatch from my home state has expressed grave doubts about the ability to
reconcile the federal sentencing guidelines and mandatory minimum sentences.'®!

But congressional doubt about the wisdom of mandatory minimum sentences been

expressed many times. In 1970, Congress reconsidered the proliferation of mandatory minimum

% American Bar Association, Justice Kennedy Commission, Reports with Recommendations to
the House of Delegates 9 (Aug. 2004).

% Pub. L. No. 98-473, 98 Stat. 2019 (1987) (codified as amended in scattered sections of 18
U.S.C.and 28 U.S.C.).

100 Speech of Justice Stephen Breyer, Federal Sentencing Guidelines Revisited (Nov. 18, 1998),
reprinted at 11 FED. SENT. REP. 180, 184-85 (1999).

01 See Hatch, supra note 14.
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provisions that it had effectuated for more than a decade and passed the Comprehensive Drug
Abuse Prevention and Control Act of 1970,'%2 repealing virtually all of the mandatory drug
provisions in the criminal code. Supporters of the Act noted that mandatory minimum sentences
alienate youth from mainstream society,103 infringe upon “the judicial function by not allowing

2104

the judge to use his discretion in individual cases, and impede successful re-entry, obstructing

“the process of rehabilitation of offenders.”'”

Like Congress, the public appears to have doubts about the wisdom of mandatory
minimum sentencing. At first glance, there appears to be some public support for mandatory
minimum sentences. When people were asked if they supported a mandatory “three-strikes” law
for offenders convicted of a third violent felony, almost 90 percent of Americans were in
favor.'® But while mandatory minimum sentences enjoy widespread support in the abstract,
support decreases significantly when people are asked to apply mandatory sentences to specific
cases. In one study, support dropped precipitously from 88 percent to a mere 17 percent when
subjects are asked to apply mandatory sentences to specific hypothetical cases.'®” The authors

concluded that “these findings suggest that citizens would endorse three-strikes policies that

192 pub. L. No. 91-513, 84 Stat. 1236 (1970).
103 Id.
1%,
9 14,

1% See JULIAN V. ROBERTS & LORETTA J. STALANS, PUBLIC OPINION, CRIME, AND CRIMINAL

JUSTICE (1997).

7 See B. Applegate, et al., Assessing Public Support for 3-strikes and You're Out Laws:
Global Versus Specific Attitudes, CRIME AND DELINQUENCY, 42, 517 (1996).
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focus on only the most serious offenders and that aliow for flexible application. ™ Support for
mandatory minimum sentences also appears to be waning, In 1995, more than half of the
sampled public in the United States held the view that mandatory sentences were a good idea; by
2001, the percentage had declined to slightly more than one-third of respondents.'® In fact, over
half the polled public now favor the elimination of “three-strikes” mandatory sentences,''® and
more than three-quarters support allowing judges to set aside mandatory sentences “if another
sentence would be more appropriate.”'"! This kind of judicial discretion, authorizing courts,
where exceptional circumstances exist, to impose a lesser sentence than the prescribed
mandatory sentence, exists in most jurisdictions that impose mandatory minimum sentences.''?
This public skepticism of inflexible sentencing is warranted. A number of research
agencies have concluded that mandatory minimum sentences do not result in expected reduction
of general crime rates. In its 1994 report on the consequences of mandatory minimum prison
terms, the Federal Judicial Center concluded that “evidence has accumulated indicating that the

federal mandatory minimum sentencing statutes have not been effective for achieving the goals

198 1d. at 517.

199 See Julian Roberts, Public Opinion and Mandatory Sentencing, CRIM. JUST. & BEHAVIOR,
30 (4), 483 (2003).

"% See Peter D. Hart Research Associates, Changing Public Attitudes toward the Criminal
Justice System (2002).

" See Eagleton Institute of Politics Center for Public Interest Polling, New Jersey's Opinions on
Alternatives to Mandatory Minimum Sentencing (2004); see also Quinnipiac College Polling
Institute for the New York Law Journal, 69% of New Yorkers Polled Favor Sentencing
Discretion over State-Mandated Sentences (1999).

U2 See Julian Roberts, Mandatory Sentences of Imprisonment in Common Law Jurisdictions:
Some Representative Models (2005).
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of the criminal justice system.”''* Similar conclusions have been reached by RAND,'" a

National Academy of Sciences Panel,''®

and the General Accounting Office (now the
Government Accountability Office).!'® The United States Sentencing Commission, the federal
government’s premiere authority on matters of penology and punishment, concurs. In the
Commission’s 1991 special report to Congress on mandatory minimum sentencing,117 the agency
concluded, among other things, that mandatory minimums are not uniformly applied and thus

118

create unwarranted disparity; " result in distorted plea negotiation and bargaining that

undermine truth in sentencing;'™® result in unwarranted uniformity among differently situated

3 Vincent & Hofer, supra note 96, at 1.

" RAND Corporation Drug Policy Research Center, Mandatory Minimum Drug Sentencing:
Throwing Away the Key or the Taxpayers’ Money (1997) (concluding that mandatory minimum
sentences are less effective than discretionary scntencing and drug treatment in reducing cocaine
consumption or drug-related crime).

"1 See Albert J. Reiss, Ir., & Jeffrey A. Roth, eds., Understanding and Preventing Violence 6
(1993) (finding that even tripling the length of punishment would result in only negligible
reductions in crime). Because the same impulsive offenders who commit many of the offenses
resulting in long sentences also suffer from situational, social, or biological deficits that cause
them to discount the risk and duration of lengthy imprisonment, even long and mandatory terms
of incarceration are unlikely to have significant effects on deterrence. See Paul H. Robinson &
John M. Darley, Does Criminal Law Deter? A Behavioural Science Investigation, 24 OXFORD J.
OF LEGAL STUD. 173 (2004).

"¢ General Accounting Office, GAO-04-105, Federal Drug Offenses: Departures from Federal
Sentencing Guidelines and Mandatory Minimum Sentences, Fiscal Years 1999-2001, at 14-16,
79 (Oct. 2003) (finding that more than half of the drug sentences imposed under mandatory
minimums fell below the minimum sentence, typically because of prosecutor’s substantial
assistance motions, fast-track reductions, and safety-valve reductions).

"7 See SENTENCING COMM. MANDATORY MINIMUM REPORT.
"8 1d. at ii-iii.

Y 14, atiii.
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offenders;'?” and transfer sentencing power from the court to the prosecution.'”' The
Commission opined that, although mandatory minimums and the Sentencing Guidelines were
motivated by similar concerns for certainty, uniformity, and truth in sentencing, the two systems

are “structurally and functionally at odds.”'?

IV.  ALTERNATIVES TO INJUSTICE

It is said that those who do not learn from history are doomed to repeat it. After the
mandatory minimum sentences enacted by the Narcotic Control Act of 1956 failed, Congress
tried to rectify the situation by passing the Comprehensive Drug Abuse Prevention and Control
Act 0f 1970. Perhaps it is once again time for history to repeat. Perhaps this Congress can undo
some of the mischief created by twenty years of runaway mandatory minimum sentences.

Alternatives to mandatory minimums have been offered by numerous segments of the
criminal justice system over the past several years. One obvious and sensible “quick fix” for at
least part of the problem would be to “unstack” the mandatory minimum sentences under
§ 924(c) so that the statute would be a true recidivist statute — that is, the second 924(c)
conviction with its 25-year minimum would not be triggered unless the defendant had been
convicted for use of a firearm, served time, and then failed to learn his lesson and committed his
crime again. Other options include total repeal, selective repeal, “safety valves,” congressional
oversight, and enhanced operation of the sentencing guidelines. While the ultimate decision

rests with the Congress, there is no shortage of support for these alternatives. In this section, I

120 g
2t

12 1d. at 25.
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want to highlight, first, the idea of unstacking the section 924(c) penalties and then, second,
discuss how Congress might sensibly approach broader reforms of mandatory minimum

sentences.

A. Unstacking Section 924(c) Penalties

In considering whether the § 924(c) penalties should be “unstacked,” it is helpful to
understand the history of this particular statute. Title 18 U.S.C. § 924(c) was proposed and
enacted in a single day as an amendment to the Gun Control Act of 1968 enacted following the
assassinations of Martin Luther King, Jr. and Robert F. Kennedy. Congress intended the Act to
address the “increasing rate of crime and lawlessness and the growing use of firearms in violent
crime.”'® Because § 924(c) was offered as a floor amendment, there are no congressional
hearings or committee reports regarding its original purpose,m and only a few statements made
during floor debate are available.'”

As originally enacted, § 924(c) gave judges considerable discretion in sentencing and was
not nearly as harsh as it has become. When passed in 1968, § 924(c) imposed an enhancement of
“not less than one year nor more than ten years” for the person who “uses a firearm to commit

any felony for which he may be prosecuted in a court of the United States” or “carries a firearm

unlawfully during the commission of any felony for which he may be prosecuted in a court of the

"2 H.R.REP. NO. 90-1577 at 1698, 90th Cong., 2d Sess., 7 (1968), 1968 U.S.C.C.A.N. 4410,
4412,

124 Cf. Jung v. Association of American Medical Colleges, F.Supp.2d __ , 2004 WL
1803198 at * 11 (D.D.C. 2004) (noting interpretive difficulties created when legislation is passed

without legislative hearings).

' Busic v. United States, 446 U.S. 398, 405 (1980).
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United States.”"?® If the person was convicted of a “second or subsequent” violation of § 924(c),
the additional penalty was “not less than 2 nor more than 25 years,” which could not run
“concurrently with any term of imprisonment imposed for the commission of such fe]ony.””'7
One of the first questions involving the provision was whether a defendant could be
sentenced under § 924(c) where the underlying felony statute already included an enhancement

for use of a firearm. In 1972 in Simpson v. United States,128

the Supreme Court, relying on floor
statements from Representative Poff, held that “the purpose of § 924(c) is already served
whenever the substantive federal offense provides enhanced punishment for the use of a
dangerous weapon” and that “to construe the statute to allow the additional sentence authorized
by § 924(c) to be pyramided upon a sentence already enhanced under § 2113(c) would violate
the established rule that ‘ambiguity concemning the ambit of criminal statutes should be resolved
in favor of lenity.”'** In 1980 in Busic v. United States,'™ the Court reaffirmed its decision in
Simpson and went one step further, holding that prosecutors could not file a § 924(c) count
instead of the enhancement provided for in the underlying federal statute. Supporting its
conclusion, the Court noted that in 1971 the Department of Justice had advised prosecutors not to
proceed under § 924(c) if the predicate felony statute provided for ““increased penalties where a

firearm was used in the commission of the offense.””"*!

1?8 Simpson v. United States, 435 U.S. 6,7-8 (1978) (citing 18 U.S.C. § 924(c) (1968)).
74,

12 435U.8.6(1977).

2 Id. at 13, 14,

10 446 U.S. 398 (1980).

Bl 1d. at 406 (quoting 19 U.S. Atty’s Bull. No. 3, p.63 (U.S. Dept. of Justice, 1981)).
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In response to Simpson and Busic, in 1984 Congress amended § 924(c) “so that its
sentencing enhancement would apply regardless of whether the underlying felony statute
‘provides for an enhanced punishment if committed by the use of a deadly or dangerous weapon
or device.”**2 The 1984 amendment also established a five-year mandatory minimum for use of
a firearm during commission of a crime of violence.'>

In 1986, as part of the Firearms Owner’s Protection Act, Congress made § 924(c)
specifically applicable to drug-trafficking crimes, and increased the mandatory minimum to ten

134

years for certain types of firearms.™" In later amendments, Congress increased the penalty for a

“second or subsequent” § 924(c) conviction to a mandatory minimum of twenty years (then
ultimately to twenty-five years).'**

The increased penalties for “second or subsequent” § 924(c) convictions produced
litigation over whether multiple convictions in the same proceeding were subject to enhanced
penalties. In essence, the issue was whether Congress intended § 924(c) to be a true recidivist
statute or one that increased penalties for first offenders. Most courts, including the Tenth

Circuit, did not apply the twenty-year penalty when the “second” conviction was just the second

§ 924(c) count in an indictment."*® But in Deal v. United Staz‘es,137 the Supreme Court, in a six-

32 United States v. Gonzales, 520 U.S. 1, 10 (1997)(citing Comprehensive Crime Control Act
of 1984, Pub. L. 98-47. § 1005(a), 98 Stat. 2128-39).

133 Id.
13 Pub. L. No. 99-308, § 104(a}(2)(A)-(F).
'35 Pub. L. No. 100-690, § 6212, 102 Stat. 4181, 4360 (1988).

138 See, e.g., United States v. Chalan, 812 F.2d 1302, 1315 (10th Cir. 1987), cert. denied, 488
U.S. 983 (1988).

37508 U.S. 129 (1993).
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to-three decision, construed the statute more broadly. In Deal, the defendant was convicted of
committing six different bank robberies on six different dates, each time using a gun. He was
séntenced to five years for the first § 924(c) charge, and twenty vears for each of the other five
§ 924(c) charges — a total of 105 years. In affirming his sentence, the Court held that a “second
or subsequent” conviction could arise from a single prosecution.’*® To hold otherwise, the Court
noted, would simply encourage prosecutors to file separate charges and try the defendant in
separate prosecutions. '

Less than two weeks after Deal, the Court again interpreted the statute in Smith v. United
States."* In Smith, the Court held that exchanging a gun for drugs constitutes “use” of a firearm
“during and in relation to . . . [a] drug trafficking crime.” The Court rejected the defendant’s

argument that “use” of a firearm required use as a weapor.'!

The majority noted than when
Congress enacted the relevant version of § 924(c) it was no doubt responding to concerns that
drugs and guns were a “dangerous combination.”'** Justice Scalia argued in dissent that it was

“significant” that the portion of § 924(c) relating to drug trafficking was affiliated with the pre-

existing provision pertaining to use of a firearm in relation to a crime of violence.'** He

1% 1d. at 133-34.

3 Id. at 134.

140508 U.S. 223 (1993).
U I at 228.

42 4. at 239.

' Id. at 244 (Scalia I., dissenting).
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therefore thought that the word “use” in relation to a crime of violence means use as a weapon,
and that this definition of use carried over to the addition of drug trafficking to the statute.'*

The Court again interpreted § 924(c) in United States v. Gonzales' and held that a
sentence under § 924(c) could not be served concurrently with an unrelated sentence from a state
conviction."* Finally, in Muscarello v. United States,' the Court held that, as used in § 924(c),
“carries” is not limited to the felon who carries the firearm on his person, but includes a gun
brought to a drug transaction in the glove compartment of his vehicle.

At a minimum, Congress should return to the original concept of section 924(c) —as a
recidivist statute. Particularly in cases (like the Angelos case) that do not involve direct
violence, Congress should consider repealing this feature and making § 924(c) a true recidivist
statute of the three-strikes-and-you’re-out variety. In other words, Congress should consider
applying the second and subsequent § 924(c) enhancements only to defendants who have been
previously convicted of a serious offense, rather than to first-time offenders like Mr. Angelos.
This is an approach to § 924(c) that the Tenth Circuit'*® and Justices Stevens, O’Connor, and

Blackmun'* believed Congress intended. It is an approach to sentencing that makes good sense.

B. Other Alternatives

144 1d.
5 520U.8.1(1997).
14 Id. at 9-10.

147524 U.8. 125 (1998).

8 United States v. Chalan, 812 F.2d 1302, 1315 (10th Cir. 1987).

Y9 United States v. Deal, 508 U.S. at 137 (Stevens, 1., dissenting).
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While unstacking the penalties of § 924(c) would be a good place to start in reforming
mandatory sentencing, a broader perspective is needed. A variety of mandatory minimum
sentences are found throughout the federal criminal code and any reform should ultimately
consider all of them. Justice Anthony Kennedy recently commented on the roles of courts and
legislatures in specific reference to mandatory minimums:

The legislative branch has the obligation to determine whether a
policy is wise. It is a grave mistake to retain a policy just because
a court finds it constitutional. Courts may conclude the legislature
is permitted to choose long sentences, but that does not mean long
sentences are wise or just . . . A court decision does not excuse the
political branches or the public from the responsibility for unjust
laws.'

In considering how to respond to the injustices created by mandatory minimum
sentences, Congress can draw on the views of many knowledgeable observers who have
considered the question. The Judicial Conference has offered several ideas in the past, which
might usefully serve as a basis for reform now. For instance, in September 1991, the Judicial
Conference approved a proposed statutory amendment that would provide district judges with
authority to impose a sentence below a mandatory minimum when a defendant has limited
involvement in an offense.’*! In 1993, the Conference endorsed a proposal offered by Judge

William W. Wilkins, Jr., in his capacity as chair of the U.S. Sentencing Commission, in which

the guidelines would “trump” the statutory mandatory minimum.'*

150 Speech of Justice Anthony Kennedy, supra note 97.

51 Supra note 84.
'3 Supra note 87. See also Paul J. Hofer, The Possibilities for Limited Legislative Reform of

Mandatory Minimum Penalties, 6 FED. SENTENCING REP. 2, at 63 (September 1993) (explaining
that Judge Wilkins’ proposal was seen as “too sweeping” by Congress).
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Over the years, several Members of Congress have likewise proposed alternatives to
mandatory minimum sentences. In February 1993, Representative Don Edwards introduced the
Sentencing Uniformity Act of 1993. The Act sought to amend the federal criminal code and
other federal laws to abolish mandatory minimums.'™ Although the bill had 36 co-sponsors, it
never left the subcommittee. Later that year, Senator Orrin G. Hatch, citing the Sentencing
Commission’s special report on mandatory minimums, suggested that Congress should begin
using methods other than mandatory minimums to shape sentencing policy. Among the
recommendations cited were: (1) specific statutory directives to the Sentencing Commission
(e.g., instructing the Commission to adjust the guidelines by a specific number of levels), (2)
general directives (e.g., highlighting Congress’ concems for the Commission’s consideration
when amending the guidelines), (3) increased statutory maximums, and (4) diligent oversight of
federal sentencing policy (e.g., relying on data and research, conducting oversight hearings).lS'1

Other alternatives to mandatory minimums have been offered in recent years as well.
One option, endorsed by the American Bar Association'*® and the Sentencing Project,*® is the
outright repeal of all mandatory minimums. Another option, endorsed by the Constitution
Project, calls for the enactment of mandatory minimum sentences “only in the most

extraordinary circumstances.”'>’

'3 HL.R. 957, 103™ Congress (February 7, 1993).

154 Hatch, supra‘note 14.

155 American Bar Association, supra note 98.

'* Ryan S. King, The Sentencing Project, Changing Direction? State Sentencing Reforms 2004-

2006 (2007), available at
http://sentencingproject.org[Admin/Documents/pub1ications/sentencingzeformforweb.pdf.

157 Constitution Project, Principles for the Design and Reform of Sentencing Systems: A
Background Report (March 15, 2006), available at
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Advocacy groups like Families Against Mandatory Minimums (FAMM) have repeatedly
challenged “inflexible and excessive penalties required by mandatory sentencing laws.”'*
FAMM promotes sentencing policies that give judges discretion to sentence individuals
according to their role in the offense, seriousness of the offense, and potential for rehabilitation.
The group supports three primary strategies to be used in lieu of mandatory minimums.

First, they recommend restoring sentencing discretion to judges. To insure a judge’s
decision will meet standards for appropriate punishment, the prosecutor or the defendant can
appeal the judge’s sentence. This safeguard and sentencing guidelines prevent judges from
delivering sentences that are too soft or too mugh.159 Second, FAMM supports the use of
sentencing guidelines. Even the now-advisory guidelines help prevent wildly disparate sentences
for similar crimes, while allowing sentence adjustments based on cquability.lﬁn Finally, FAMM
recommends that Congress consider sentencing alternatives ~ such as substance abuse treatment,
drug court supervision, probation, and community correctional programs — as well as

incarceration.'®!

hitp://www.constitutionproject.org/pdf/Sentencing_Principles Background Report.pdf. It may

be relevant to point out that I served as a member of the Project.

'8 Families Against Mandatory Minimums, FAMMGRAM, The Case Against Mandatory
Minimums (Winter 2005), available at http://www.famm.org/Repository/Files/PrimerFinal.pdf.

' 1d. See also, Christina N. Davilas, Prosecutorial Sentence Appeals: Reviving the Forgotten
Doctrine in State Law as an Alternative to Mandatory Sentencing Laws, 87 CORNELL L. REV.
1259 (July 2002) (suggesting that prosecutorial sentence appeals maintain judicial discretion
while at the same time providing a mechanism for correcting judicial mistakes, including
“unreasonable” sentences).

160 1d.

161 1d.
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All of these ideas have a good deal to commend them. But rather than explore any of
them at length, I want to conclude my testimony by offering my own personal thoughts on how
Congress might usefully proceed in evaluating these problem.'®

' Congress ought to rely on its expert agency — the Sentencing Commission — as the
starting point for reform. Congress created the Commission in 1984 as part of its efforts to help
eliminate sentencing disparities and improve the transparency of federal sentencing. The irony
now, though, is that Congress has in some cases created two conflicting federal sentencing
systems — the Guidelines system and the mandatory minimums,

A common criticism of mandatory minimums is that they interfere with Congress’ efforts

to create a fair sentencing system through the use of guidelines. 163

While guidelines and
mandatory minimums can occasionally be reconciled,'* far more often they seem to cut in
opposite directions. As the Sentencing Commission has cogently explained, the two systems are
“structurally and functionally at odds.”'®® In the Angelos case, for example, the guidelines
recommended a sentence for Mr. Angelos that was more than forty year’s lower than what he
ultimately received. Moreover, because of the transparency of the Guidelines system, it was
possibly for me to catalogue precisely how far Angelos’ sentence exceeded what he would have

received for committing such crimes as aircraft hijacking, second degree murder, espionage,

kidnapping, aggravated assault, and rape.

&2 See generally Paul G. Cassell, Too Sevvere? : A Defense of the Federal Sentencing
Guidelines (and a Critique of Federal Mandatory Minimums), 56 STAN. L. REV. 1017 (2004).
163 See, e.g., supra note 95.

1% See, e.g., 18 U.S.C. §§ 3553(e) and ().

' SENTENCING COMM. MANDATORY MINIMUM REPORT, supra note 14, at 25.
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In reforming the system today, Congress should focus on cases where mandatory
minimums produce sentences significantly different from those produced by the Guidelines.
Perhaps the simplest way to give the Guidelines more prominence in sentencing would be to
allow the court to “depart” from the mandatory minimum sentence to impose any sentence that is
proper under the Sentencing Guidelines when the Guidelines advised a sentence significantly

different from that called for by mandatory minimums.'*®

This alternative, which is similar to
proposals previously endorsed by the Judicial Conference,'®’ is the subject of a soon-to-be
released article by Erik Luna and me in our capacities as professors of the University of Utah’s
S.J. Quinney College of Law.

The advantages of such a system are manifold. Most important, the public could have
confidence whenever a judge imposed a sentence that it was consistent with that called for by the
- nation’s expert sentencing agency. The Sentencing Commission, it should be noted, has never
(to my knowledge) been charged with being an unduly lenient body. And Congress has the
opportunity to review all Guidelines promulgated by the Commission before they take effect and
to make adjustments if necessary. In short, the Sentencing Commission’s Guidelines form a
rational backbone for any sentencing system. That backbone should take precedence over the ad

hoc system of mandatory minimums that has grown up over the years.

CONCLUSION
Congress should act to reform mandatory minimum sentences so that they no longer

serve as engines of injustice. Today, Weldon Angelos has approximately 52 years left to serve

1% A similar proposal has been introduced in the House of Representatives for the State of

Massachusetts as they consider ways to reconcile guidelines and mandatory minimums. See
House Bill No. 813 (2005).

167 Supra notes 84 and 87.
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on his sentence and Marion Hungerford has approximately 157 remaining years. As the public
learns about sentences such as these — far longer than those imposed on even convicted
murderers -- its confidence in the nation’s federal sentencing system is diminished.
My predecessor as chair of the Criminal Law Committee of the Judicial Conference,

Senior Judge Vincent L. Broderick, nicely summarized all these points when he testified about
mandatory minimum sentences before the House Judiciary Subcommittee on Crime and
Criminal Justice of the House Committee in 1993. What he said then still makes a good sense
today:

I firmly believe that any reasonable person who exposes himseif or

herself to this [mandatory minimum] system of sentencing,

whether judge or politician, would come to the conclusion that

such sentencing must be abandoned in favor of a system based on

principles of faimess and proportionality. In our view, the

Sentencing Commission is the appropriate institution to carry out
this important task.'®®

I hope that Congress will act swiftly to reform mandatory minimums to eliminate the great

injustices that they are creating.

168 Senior Judge Vincent L. Broderick, Southern District of New York, speaking for the Judicial
Conference Committee on Criminal Law in testimony before the Subcommittee on Crime and
Criminal Justice of the House Committee on the Judiciary, July 28, 1993.
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Mr. ScotT. Mr. Roper.

TESTIMONY OF RICHARD B. ROPER, III, UNITED STATES
ATTORNEY, NORTHERN DISTRICT OF TEXAS, DALLAS, TX

Mr. ROPER. Good morning, Chairman Scott and Ranking Member
Forbes. It is an honor to appear before this distinguished Com-
mittee and with these fine witnesses to discuss the Department of
Justice’s views regarding the continued use of mandatory minimum
sentences as a part of an overall strategy to reduce crime in our
country. I hope to give a perspective of a 25-year prosecutor who
has worked at both the State and Federal levels.

Petrified neighbors, concerned parents, tragic victims, frustrated
police officers and our fellow citizens look to us to make our com-
munity safer. I believe that tough Federal sentencing laws, includ-
ing the application of mandatory minimum sentences, when com-
bined with prevention and prisoner reentry programs, can effec-
tively reduce crime. Essentially our tough Federal sentencing laws
have allowed Federal and local law enforcement to selectively tar-
get violent criminal organizations and impact communities.

If time permitted, I would highlight many successful initiatives
in my district, the Northern District of Texas in the Dallas-Fort
Worth area, where strong Federal statutes have been used to rid
neighborhoods of entrenched drug-trafficking organizations and
gangs ruining the community. My colleagues across the country
could give many more examples. One initiative in Dallas resulted
in a 47 percent reduction in the crime rate in that community. A
neighbor in that area came up to me at a local weed-and-seed
meeting and thanked me for giving her the opportunity to come
outside her house without fear for the first time in a long time.

There is a common theme in all of these initiatives. These orga-
nizations were involved in the commission of violent crimes in addi-
tion to significant drug-trafficking activity. Prior efforts at the
State level were unsuccessful, resulting in defendants receiving lit-
tle or no time. Our Federal statutes allowed law enforcement to
garner the cooperation of lower-level gang members, allowing them
to climb the hierarchical ladder to bring down the leaders, disman-
tling the organizations. Those statutes ensured that those outlaws
would not quickly return to these communities and again wreak
havoc. On the other hand, those deserving defendants received a
safety valve reduction tempering the application of the mandatory
minimum provisions.

Importantly, those Federal statutes sent a clear message of de-
terrence, echoed in the lyrics of a local Dallas rap artist later con-
victed in one of our initiatives when he said, “better call the Feds;
DPD, the Dallas Police Department, ain’t enough.”

While I can provide several examples of the deterrent effect of
these sentencing provisions, especially in Texas, that I have ob-
served over the last 25 years as a prosecutor, I offer the success
we have had in Dallas. Since 2002, newly released parolees and
probationers are required to attend a reentry program where they
are educated about the severe Federal penalties associated with
firearm possession and use. Federal, State and local law enforce-
ment heads, including myself, meet with these people and convey
to these former prisoners their commitment to vigorously enforce
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the Federal firearm laws. A study conducted by the University of
Texas in Arlington found that since the institution of this program,
there has been nearly a 50 percent reduction in the incidence of
gun crimes in Dallas County. The threat of severe confinement no
doubt contributed to this reduction.

And may I add a footnote. If you think the word is not out about
the possibility of significant time for carrying firearms during drug
crimes, I had a defendant myself when I was an AUSA, a meth lab
cook, who took an informant and told an informant not to bring a
firearm to the lab because I don’t want—he said this—“I don’t want
that firearm enhancement on me if I am busted by the Feds.”

Finally, I respectfully suggest that it would be imprudent to
quickly dismiss the thoughtful deliberations of Members of Con-
gress which resulted in the Sentencing Reform Act and the inclu-
sion of selected statutes for mandatory minimums. As a young Fed-
eral prosecutor in the 1980’s, I witnessed a dramatic difference in
sentencing Federal defendants received depending on where in the
country they were sentenced or even who sat as a judge.

Those tough Federal statutes, including selected provisions with
mandatory minimums, when used as a part of an overall strategy,
including prevention and reentry initiatives, can reduce crime,
bettering our communities. I ask that Congress should carefully
consider whether to retreat from this effective sentencing structure.

Mr. Scort. Thank you, Mr. Roper.

[The prepared statement of Mr. Roper follows:]
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MANDATORY SENTENCING

Since 1984, every Administration and each Congress, whether led by Democrats
or Republicans, has supported a mandatory sentencing system consisting of
comprehensive and mandatory sentencing guidelines and selective mandatory minimum
sentencing statutes. Congress passed the Sentencing Reform Act (hereinafter SRA) in
1984 in an effort to replace the broken and weak system of indeterminate sentencing that
had been in place for decades with a stronger, fairer, more uniform, and more honest
determinate sentencing system. The Act was intended to usher in certainty and fairness
in sentencing, to more effectively fight crime by providing greater deterrence and
incapacitation, and to greatly reduce disparities in sentencing that had become
commonplace in the federal criminal justice system. The key features of this new
mandatory sentencing system, which originated both from the Sentencing Reform Act as
well as from other laws enacted around the same time,! included the creation of the
United States Sentencing Commission, the development and implementation of
mandatory federal sentencing guidelines, the abolition of parole, truth-in-sentencing, and
the enactment of new statutes imposing mandatory minimum sentences for certain

serious crimes — primarily for drug, firearm, and recidivist offenders.

In the more than twenty years since Congress took this important step to reform

federal sentencing, the SRAZ, other crime legislation,® steps taken by state legislatures to

! See U.S. Sentencing Commission, Special Report to Congress: Mandatory Minimum Penalties in the
Federal Criminal Justice System, p. i1 (1991) (“Simultaneous 1o the development and implementation of
the federal sentencing guidelines, Congress enacled a number of statutes imposing mandatory minimum
scntences, largely for drug and weapons offenscs, and for recidivist offenders.™).

*Pub. L. No. 10821, 117 Siat. 650, codified at 28 U.S.C. §994(w) and 18 U.S.C. §3553(c).
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reform state sentencing laws and practices, improvements in policing, and other
important criminal justice reforms, have all transformed our nation’s criminal justice
system and dramatically reduced crime levels. In recent years, serious crime has seen its
lowest levels in more than a generation, and today, overall crime rates in America remain
historically low. Research has clearly established that mandatory and tough sentencing
laws contributed to the reductions in crime. For example, a 2002 study assessing the
deterrent effect of truth-in-sentencing laws found that such laws decreased murders by
16%, aggravated assaults by 12%, robberies by 24%, rapes by 12% and larcenies by 3%.
Overall, the study found the net reductions in crime were substantial.* Similarly, various
independent estimates found that a significant part of the crime drop over the last 15
years or so resulted from tough incarceration policies.” In the face of the recent uptick in
some crimes over the past two years, and a record number of persons being released from
prison having completed their mandatory sentences, it is even more important that we
recommit to criminal justice policies that have proven effective, including mandatory

sentencing policies.

Given the proven results, it should come as no surprise that every Administration
and each Congress on a bipartisan basis has also supported mandatory minimum
sentencing statutes for the most serious of offenses. Like those of prior administrations,

our policy has not been blanket support for mandatory minimums for all crimes, but

3 See Pub. L. 98-473. § 1005(a), 98 Stat. 2138 (1984), amending 18 U.S.C. § 924(c) (applying substantial
mandatory sentencing enhancement for the use or carrying of a firearm during a crime of violence): Pub. L.
99-308, § 104(a)(2)(A-E), 100 Stat. 436 (1986), amending 18 U.S.C. § 924(c) (applying mandatory
sentencing for use or carrying of a firearm in furtherance of a drug trafficking crime).

4 Joanna Shepherd, Police, Prosecutors, Criminals and Determinate Sentencing: The Truth about Truth-in-
Sentencing Laws, 45 J. L. & Ecou. 509 (2002).

5 Alfrcd Blumstein and Jocl Wallinan (Editors), The Crime Drop in America, Cambridge Studics in
Criminology (2000) (chapters three and [our).
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rather has recognized that mandatory minimums are critical tools for combating certain
serious crimes. The relevant existing criminal code provisions, which incorporate
mandatory minimum sentences for selected drug, gun, and child sex crimes, as well as for
murder and for certain recidivist offenders, provide investigators, prosecutors, and the
courts with a valuable tool in the fight against major drug traffickers, gang violence,
predators, and those who use firearms to further violent or drug-trafficking criminal

activity.

MANDATORY MIMIMUM SENTENCING STATUTES AND SERIOUS CRIME

Because drugs, gangs, gun crimes, and violence threaten our national safety and
domestic security, the perpetrators of these serious offenses must be prosecuted
vigorously. In 2005 alone, nearly 370,000 murders, robberies and aggravated assaults
were committed with a firearm. To reference an oft-cited and alarming statistic, an
American teenager is more likely to die from a gunshot than from all natural causes of
death combined.® Mandatory minimum statutes assist in the effective prosecution of
these crimes by advancing several important law enforcement interests, while also
serving the greater purposes of sentencing by effectively deterring unwanted serious
criminal behavior, incapacitating offenders, providing just punishment, and increasing

public safety.

® L.A. Fingerhut, Firearm Mortality Among Children, Youth, and Young Adults 1-34 Years of Age, Trends
and Current Status: Uniled States, 1985-90. Advance Data [rom Vilal and Health Statistics No. 231,
Washington, D.C.: National Centcr for Health Statistics, 1993 (available at
www.cdc.gov/nchs/data/ad/ad23 1 .pdl).
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Mandatory minimums increase the certainty and predictability of incarceration for
certain crimes, thereby ensuring uniform sentencing for similarly-situated offenders.
These uniform and predictable sentences, in turn, deter criminal behavior by forewarning
the potential offender with certainty that, if apprehended and convicted, he will serve
hard time. This is an important distinction because it is so vastly different from many
state sentencing systems which provide for wide ranges of possible sentences, as well as
parole, good time credits, furlough programs, and commuted sentences. Mandatory
minimums also enhance public safety by incapacitating dangerous offenders for

substantial periods of time.

In addition to serving these important sentencing goals, mandatory minimum
sentences provide an indispensable tool for prosecutors, because the law enables the
prosecutor to move for relief from these mandatory sentences if a defendant provides
substantial assistance in the investigation or prosecution of another person who has
committed an offense. This possibility of relief from a mandatory minimum sentence in
exchange for sworn truthful testimony and other forms of substantial assistance against
fellow drug traffickers, gang members, or persons committing violent gun crimes allows
law enforcement to move up the chain of command — offering incentives for the minor
players in exchange for substantial assistance against the leaders. Such cooperation is
essential in the effort to combat these serious crimes, particularly in the areas of
organized crime and gang activity. Federal prosecutors rely on substantial assistance
reductions and the cooperation they bring every day to help prove their cases, and it is no

exaggeration to say that without this tool their job would be considerably more difficult.
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A Drug Crimes

In narcotics enforcement, mandatory minimum sentences are reserved principally
for serious drug offenders, based on the quantity of narcotics uncovered. Those with
prior felony drug convictions or who have operated a continuing criminal enterprise
receive more severe sentences. While these mandatory minimum statutes express
society’s evaluation of the seriousness of the offender’s criminal conduct, the current
sentencing structure for drug crimes also recognizes congressional and Administration
policy of sentencing nonviolent drug offenders who do not have significant criminal
histories without regard to the mandatory minimums — what is commonly referred to as

the “safety-valve” exception to drug mandatory minimum laws.”

While the Department views mandatory minimums as a necessary and effective
law enforcement tool, we also recognize the need to apply the provisions appropriately —
protecting the rights of the individual defendant and avoiding unnecessarily long
sentences. The safety valve provision addresses this by allowing an otherwise serious
drug defendant who did not use a firearm or violence, was not a leader or manager in the
drug enterprise, and who does not have a serious criminal history, to be sentenced below
the statutory mandatory minimum sentence provided that the offense did not result in
death or serious bodily injury. To be eligible for the reduced sentence, the defendant
must also truthfully tell the government all of the facts known to him about his crime and

related conduct.

7 Scc 18 U.S.C. § 3553(f) (dirccting the court to imposc a sentence “without regard to any statutory
minimuin sentence”).
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The safety valve provision has been successful at preventing the mandatory
minimum drug provisions from sweeping too broadly. Safety valve provisions are
mandatory, not discretionary, and are widely used. According to the Sentencing
Commission data for 2006, there were 16,269 drug defendants sentenced in cases where a
mandatory minimum was applicable. Of those cases, 6,047, or more than one third,
received the benefit of the safety-valve. These statistics demonstrate that the safety valve
provisions are being applied regularly by federal judges, allowing greater flexibility in
sentencing while maintaining appropriately serious penalties, deterrence, and
incapacitation for the serious drug traffickers who use violence, are leaders or managers,

or who have significant criminal histories.

B. Gun Violence

In the area of gun violence, mandatory minimums are used primarily for those
violent offenders or drug traffickers that use a weapon to further their criminal activity
and for felons who continue to possess firearms. Moreover, existing law provides for
more severe sentences for repeat offenders — those who repeatedly use, carry, possess,
brandish or discharge a firearm or destructive device during and relation to the crime of
violence or drug-trafficking crime. The statutes also provide enhanced penalties for the
use of particularly deadly or surreptitious weapons such as short-barreled rifles and

firearms equipped with silencers.
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We fully support Congress’ continued commitment to eliminating gun violence,
and we believe these mandatory minimum statutes are critical to this effort. Title 18,
section 924(c)(1), the provision setting forth mandatory minimum sentences for the use
of guns in furtherance of a crime of violence or drug crimes, was passed on a bipartisan
basis in an effort to combat the debilitating effects of gun violence on our communities
and to address the dangerous combination of drugs and guns. The chief legislative
sponsor for this bill was quoted as stating that the provision was designed “to persuade
the man who is tempted to commit a Federal felony to leave his gun at home.”® The
provisions contained therein — and the mandatory penalties to be imposed — reflect the
seriousness of using guns to commit crimes of violence or drug-trafficking offenses,
appropriately incapacitate dangerous offenders, and as designed, hopefully dissuade

offenders from using firearms in furtherance of their criminal activity.

Mandatory minimum laws for gun violence have also spearheaded Department
initiatives to combat violent crime. These mandatory minimum laws are a cornerstone of
national collaborative efforts to vigorously enforce gun laws, including Project Safe
Neighborhoods (“PSN”). PSN began under this Administration’s leadership in 2001 and
has been a successtul model for the development of additional local, state, and federal
cooperatives to more effectively fight crimes of violence. The Attorney General has
acknowledged that PSN has “laid the foundation for some of the Department’s most

significant triumphs in the fight against violent crime.”®

¥ 114 Cong. Rec. 22231 (1968) (statement of Rep. Poff).
? See hutp://www.psn.gov (last visited June 12, 2007).
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Mandatory minimums are particularly useful for strategic law enforcement
programs which target resources to problem places and specific crime problems. For
example, as the Attorney General discussed recently, the Department’s Violent Crime
Impact Team (“VCIT”) program is a collaborative local, state and federal effort to reduce
the number of homicides and other violent crimes committed with firearms in targeted
communities. Modeled after PSN’s successes, the VCIT initiative employs innovative
technology, analytical investigative resources, and an integrated law enforcement team
and strategy to identify, arrest, and prosecute this nation’s most violent criminals. Since
VCIT’s unveiling in 2004, the initiative is responsible for the arrest of 9,800 gang
members, drug dealers, felons in possession of firearms, and other violent criminals, and
the recovery of more than 11,100 firearms. Upon sentencing, these violent criminals face
serious and uncompromising mandatory penalties — not only punishment commensurate
with the crime but also punishment that reflects the exact message we want to send to
those lawless individuals that continually compromise the safety of our cities and
neighborhoods.

CONCLUSION

The substantial gains made by our nation in crime control and reducing
unwarranted sentencing disparity fuel the continued and widespread understanding that
mandatory sentencing systems work. Although the Supreme Court’s 2005 decision in
United States v. Booker dealt our federal mandatory sentencing regime a damaging blow
— the Department remains committed to the principles that gave rise to mandatory
sentencing in the first place — consistency, fairness, certainty, truth, and greater justice in

sentencing. Moreover, the Department continues to believe that a mandatory sentencing
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system, complete with mandatory minimum sentences for certain serious offenses, best
serves this nation’s interests in reducing crime. The mandatory minimum sentences
applicable to serious gun violence and drug offenses, coupled with the national initiatives
to combine resources to fight drugs and violent crime, have enabled law enforcement to
make great strides in successfully controlling these societal harms. Taken as a whole, the
Department of Justice believes that the system of mandatory minimums is fair and
effective — promoting the interests of public safety while protecting the rights of

individuals.

10



114

Mr. ScorT. Mr. Mauer.

TESTIMONY OF MARC MAUER, EXECUTIVE DIRECTOR,
THE SENTENCING PROJECT

Mr. MAUER. Thank you so much, Congressman Scott.

In my testimony I want to address three key themes that ad-
dress Federal mandatory sentencing, and these are, first, that the
Federal mandatory penalties adopted in the 1980’s were essentially
based on false premises about their ability to reduce crime; sec-
ondly, mandatory sentencing has not, in fact, achieved its stated
objectives; and thirdly, that alternative policies could produce more
fair and more effective sentencing.

Now, the first theme is that mandatory sentencing was based on
false premises. Mandatory sentencing, as we have learned through
many years, is not, in fact, mandatory; it is not, in fact, consistent.
As far back as 1991, in the report by the Sentencing Commission,
a comprehensive report on mandatory sentencing, we learned that
in about a third of the cases that a mandatory sentence might have
applied, in fact, the defendant was permitted to plead to a charge
below the mandatory sentence. Now, there are a variety of reasons
why that took place. There are also racial and ethnic disparities
that resulted from those plea negotiations. But in terms of manda-
tory sentencing, somehow sending a message that if you do the
crime, you do the time, we know that in a third of the cases that
was not the case. These people went to prison, but for varying de-
grees of time.

Mandatory sentencing is also premised or has also been pro-
moted as having a strong deterrent effect on potential offenders.
And here I think we have a very serious problem in that the re-
search on deterrence in criminal penalties for a very long period of
time has shown us that deterrence is much more a function of the
certainty of punishment rather than the severity of punishment. In
other words, if a person believes that he or she will be caught for
a crime, if there is more law enforcement out there or something
like that, then they may think twice about committing a crime. But
merely increasing the amount of punishment that someone is sub-
ject to for people who generally do not believe they will be caught
does not add very much to any kind of deterrent value.

We see the mandatory penalties, as we know, in the Federal sys-
tem have been overwhelmingly applied to drug offenses. This is the
area where they are also least likely to be effective, and that is be-
cause drug offenders, low-level sellers on the street, are easily re-
placed. As soon as we snatch up a few on the street corner, there
is an almost endless supply, as we have seen through the war on
drugs and the record number of arrests and incarceration and an
endless supply of people who are willing to take their place for a
chance to make a quick buck or so. And so their replacement, in
fact, diminishes any impact that the mandatories may have.

In terms of the level of success, we now have 20 years of experi-
ence with Federal mandatory penalties. Some proponents claim
that the decline in crime in the 1990’s is evidence of the success
of mandatory penalties in particular. If we look at the research to
date on why crime declined in the 1990’s, the best research seems
to suggest that at most about 25 percent of the decline in violent
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crime was due to rising incarceration. Some researchers believe it
is as little as 10 or 15 percent. But we are talking here about incar-
ceration in general. Of all the convictions in the U.S. every year,
approximately 1 million, only 6 percent take place in Federal court.
Of those, only a small fraction are mandatory penalties. So essen-
tially we are looking at perhaps 1 or 2 percent of all the convictions
involving Federal mandatory penalties. It is possible that has had
an effect on crime, but we certainly have no idea from any of the
research or any of the data, so it is extremely speculative to as-
sume that that is a factor there.

Secondly, in terms of the level of success, as we have heard very
clearly from the Sentencing Commission and many others, the drug
quantity levels established in mandatory penalties, particularly for
crack cocaine, not only are not effective but they encourage pros-
ecution of lower-level offenders by setting the crack cocaine thresh-
old at 5 grams. The Sentencing Commission data shows us that
more than 60 percent of the people prosecuted for crack cocaine of-
fenses are low-level offenders. This is not exactly what Federal re-
sources should be doing, and we have seen as well, of course, the
disproportionate impact of communities of color.

Thirdly what can we do to develop more effective and more fair
sentencing policies? Well, since the Booker decision by the Supreme
Court, we now have an even greater chasm between mandatory
penalties, particularly for drugs, and all other Federal crimes. The
sort of disruption in the sentencing grid or the sentencing propor-
tions is even greater now that Federal judges have more discretion
in nonmandatory cases. And it calls into question the whole struc-
ture much more severely.

What can we do? It seems to me Congress might want to request
that the Sentencing Commission conduct an updated assessment of
mandatory penalties. It has been 16 years now since the Sen-
tencing Commission first did that.

Secondly, we want to review the drug quantities, particularly for
crack cocaine, and raise that to the level of powder cocaine cer-
tainly.

It seems to me we should consider the expansion of the safety
valve. This is used in approximately a third of the relevant drug
cases. Judges are finding significant numbers of cases where it is
appropriate. It may be time to see if judges should have more dis-
cretion in this regard as well.

Finally we see that the experience in the States over the last sev-
eral years is one that is very much moving toward reform, recon-
sideration of sentencing policies. I think we have much to learn
from that experience in the States. I think the States are moving
in an interesting direction that suggests that maybe it is time to
reconsider some of these policies. Thank you.

Mr. Scort. Thank you.

[The prepared statement of Mr. Mauer follows:]
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hank you for the invitation to testify before the Subcommittee today on the

issue of mandatory sentencing. I am Marc Mauer, Executive Director of

The Sentencing Project, a national non-profit organization engaged in
research and advocacy on criminal justice policy issues. I have been engaged in this
work for 30 years and am the author of two books and many journal articles on

various aspects of current policy.

This hearing is being held in the wake of the mandactory sentences given to two U.S.
Border Patrol agents convicted of the shooting and coverup of an alleged drug
smuggler fleeing to Mexico. While the circumstances of the case are unusual, they
are in many ways illustrative of the problems that have beset the federal courts since
the adoption of mandatory penalties in the 1980s. Reasonable people may disagree
about the sentences imposed in these particular cases, but they clearly point to the
enhanced significance of prosecutorial discretion in the charging decision and the
extremely limited ability of the judiciary to engage with the characteristics of the

defendants.

My comments today will focus on the experience with the current generation of
mandatory sentencing policies in the federal system, the vast majority of which have
been applied to drug offenses, and the lessons we should learn from that in order to
develop more effective public policy. My remarks will address three main themes:
1) Mandatory sentencing policies have been largely based on false premises, and
are particularly unwise in the federal system.
2) Mandatory penalties in the federal system have not proven to achieve their
objectives.
3) A variety of policy initiatives could be enacted that would result in more fair

and effective sentencing, and would produce better public safety results.
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MANDATORY SENTENCING POLICIES ARE BASED ON
FALSE PREMISES

The mandatory penalties adopted by Congress in the 1980s were enacted to respond
to rising rates of crime, and in particular to the perceived rise in drug abuse and
drug-relaced crime. The theory behind mandatory penalties was that they would
“send a message” to potential lawbreakers that regardless of their personal
circumnstances they would all be subject to the same prison sentence. In focusing on
drug offenses in particular, the rationale was that the scourge of drug abuse could be

curbed by harsh and certain penalties.

Unfortunately, the theory and practice of mandartory sentencing was flawed in several
key respects:

o Mundatory sentencing is not always mandatory — Mandatory sentencing was
premised in part on a myth that many judges were imposing inappropriately
lenient sentences and therefore, limiting their discretion would result in
uniformly punitive prison terms. The criminal justice system, though, is
comprised of multiple decisionmaking points at which discretion can be
exercised, and in the case of mandatory sentencing, discretion has merely
been enhanced in the prosecutors’ offices. As seen in the border patrol case,
prosecutors are now mote influential than ever in determining which
defendancs will be charged with offenses carrying a mandatory penalty and
which ones will be permitted to plead to a charge below the mandatory.
The 1991 report on mandatory sentencing by the United States Sentencing
Commission documented that in a sample of cases involving cases where a

mandatory could have been charged, the dynamics of plea negotiations
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resulted in 35% of defendants pleading guilty to a non-mandatory or reduced
mandatory minimum offense. The Commission concluded that “Since the
charging and plea negotiation processes are neither open to public review nor
generally reviewable by the courts, the honesty and truth in sentencing
intended by the guidelines system is compromised.”

o Deterrent value of increasing prison terms is very limited — The effect of
mandatory prison terms on deterring crime is limited because they address
the “severity” of punishment rather than the “certainty.” Research on
criminal penalties over many years has demonstrated that deterrence is far
more effective if the risk of apprehension (“certainty”) can be increased rather
than raising the level of punishmenc (“severity”). That is, people who don’t
expect to be caught, as few offenders do, are not thinking about the penalties
they will face if convicted.

o Increasing incarceration is less effective as a crime control strateqy for drug crimes
than for other offenses — Whatever benefits incarceration may bring to crime
control are significantly limited for drug crimes due to the “replacement”
nature of the offense. For offenses such as murder or robbery, when an
individual is imprisoned there is no “market” for another person to become a
robber. But with drug offenses, incarcerating an individual drug seller
essentially creates an opportunity for other sellers who seek to meet the
demand for illegal drugs. Therefore, the impact on drug availability or use is
often very modest.

o Fedeval mandatories face additional limitations — Even to the extent that one
may believe that mandatory sentences provide some deterrent effect, federal
drug penalties are likely to be particularly limited in their impact. This is a

function of the fact that despite the rise in federal drug prosecutions, most
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drug offenses are still charged as state crimes. Thus, even if a potential
offender is considering the consequences of committing a drug crime, he or

she will not necessarily assume that it will be charged as a federal crime.

FEDERAL MANDATORIES HAVE NO PROVEN RECORD
OF SUCCESS

We now have 20 years of experience with mandatory penalties, so this provides a

good opportunity to review that experience and to evaluate the effect of these

sanctions on crime control. Overall, there is little evidence to support the idea that

mandatory penalties have produced measurable gains for public safety. Key findings

in this regard include the following:

Effect of federal penalties difficult to isolate — While some proponents of these
laws contend that they have been effective in reducing crime, there are in fact
no studies available that isolate any impact of federal mandatory sentences in
particular, as opposed to the expansion of imprisonment broadly. Since
federal convictions represent less than 6% of all convictions annually, and
those carrying mandatory penalties only a fraction of those, any contention
that mandatory penalties in themselves are responsible for changes in crime
rates is extremely speculative. A further limiting factor is that the mandacory
penalties merely enhance punishmencs for behavior that is already
criminalized. Therefore, in order to demonstrate any deterrent effect of
mandatory penalties, one would need to show that they increase deterrence

over and above whatever impact the previous penalties generated.
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Fluctuations in crime rates demonstrate complexity of the incarceration-crime
relationship — Even to the extent that one might consider mandatory penalties
to have contributed to the decline in crime in the 1990, this experience is
directly contradicted by trends immediately following the adoption of new
mandatory sentencing laws in the mid-1980s. Nationally, crime rates rose by
17% from 1984-1991. This suggests that at best, rising incarceration has
only an inconsistent relationship to crime, and chat a host of additional
factors are far more influential.

Federal mandatory penalties contribute to over-federalization of crime control —
A key development in court processing since the 1980s has been the
expansion of federal prosecution, particularly for drug crimes. In many
instances this has involved federal charging for cases that many believe would
be more appropriately handled under the purview of state justice systems.
Mandacory drug penalties have contributed to thac shift by establishing more
severe penalties than many states would impose, thus encouraging greater
levels of federal attention by prosecutors seeking to impose maximum
penalties.

Drug quantity levels for crack cocaine encourage prosecution of low-level offenders
By establishing mandatory penalties for crack cocaine beginning at just five
grams these laws inevitably resulc in disproportionate prosecutions of low-
level offenders, precisely the opposite of what federal policy should
encourage. Analysis by the U.S. Sentencing Commission documents thac
62.5% of crack cocaine offenders are prosecuted for low-level activicies,
primarily serving as street-level dealers. In theory, the resources available to
the federal system enable it to address the complex and high-profile crimes

that may be too difficult for state systems to address, yet the current penalty



122

PAGE 6 TESTIMONY TO THE HOUSE JUDICIARY SUBCOMMITTEE ON CRIME. TERRORISM, HOMELAND SECURITY

structure inappropriately burdens the federal system with cases that state
prosecutors are in fact well equipped to handle.

o Mandatory penalties have exerted a disproportionate effect on communities of
color — In combination with law enforcement practices, federal mandatory
minimums have produced unwarranted disparate effects on Black and Latino
communities. This has resulted from arrest rates among minorities that are
disproportionate to the degree that these groups use or sell drugs, aggravated
by the lengthy terms required by mandatory penalties. Mandatory penalties
are not necessarily the source of these disparities, but they compound che
effect of disparities produced earlier in the system. According to the U.S.
Sentencing Commission’s report, Fifieen Years of Guideline Sentencing,
“...this one sentencing rule [crack cocaine mandatory penalty] contributes
more to the difference in average sentences between African-American and
White offenders than any possible effect of discrimination.” In addition,
these dynamics have contributed to a delegitimization of law enforcement in
many communities of color, based on a widespread perception that these
communities have unfaitly been the target of overly zealous prosecutions.
Such trends harm the relationship between law enforcement and the
community that is vital to effective policing, while also diverting resources

from addressing other community public safety concerns.
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RECOMMENDATIONS FOR MORE EFFECTIVE PUBLIC
POLICY

Developments over the past two years suggest that now is an appropriate time for
Congress to consider the adoption of policies that would utilize court resources more
effectively and produce better public safety outcomes. These developments include
the Booker/Fanfan decisions by the Supreme Court in 2005 granting greater
sentencing discretion to federal judges, the 2007 report to Congress by the U.S.
Sentencing Commission on Cocaine and Federal Sentencing Policy, and state
legislative changes. These all suggest growing suppott for granting the judiciary
greater latitude to consider the unique circumstances of each offense in imposing a

sentence.

Two consequences of the Booker decision are of particular relevance at this point.
First, there is no credible evidence that federal judges have abused the newfound
discretion granted to them. In fact, the proportion of sentences imposed within the
guidelines range is not substancially different chan in the pre-Booker period, and
when judges have sentenced outside the guidelines the available evidence suggests

that they have done so in a reasonable manuer.

The second consequence of Booker is that the mandatory penalty structure is now
even more at variance with sentences imposed in non-mandatory cases. Since two-
thirds of drug cases involve mandatory sentences, federal sentencing in many ways
now is two-tiered, with an overly restrictive sentencing regime for drug cases and a
reasonably flexible system for non-drug cases. It is difficult to see how this can be

justified under any coherent sentencing philosophy.
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After examining the relevant information and analysis, my recommendation to
policymakers is that federal mandatory penalties be repealed since they fail to
contribute to public safety and produce a variety of negative consequences.
Recognizing that such a step may take some time, I would offer the following interim
recommendations for Congress to consider in addressing these issues:

o Request that the U.S. Sentencing Commission conduct a study on mandatory
sentencing — In 1991, the U.S. Sentencing Commission produced a
comprehensive report on federal mandatory sentencing which concluded chat
“...the most efficient way for Congtess to exercise its powers to direct
sentencing policy is through the established process of sentencing
guidelines. ..rather than chrough mandacory minimums.” It is now 16 years
since the publication of that report and it would be appropriate for Congress
to encourage the Commission to conduct a comprehensive analysis of the
effects of mandatory minimums on public safety, deterrence, fairness in
sentencing, and racial disparity.

o Revise drug quantity levels to reduce excessive prosecutions of low-level cases — As
noted above, low thresholds for prosecution of crack cocaine cases in
particular have resulted in a distortion of federal priorities. As long as
mandatory minimums remain as public policy, establishing a threshold of
500 grams of crack cocaine for imposition of mandatory penalties would
restore an appropriate balance in how drug crimes are sentenced.

o Reconsider the vole of drug quantity in federal sentencing — The use of drug
quantities to determine sentencing levels was premised on distinguishing
between higher and lower levels of drug offending. But as has become clear

over the past 20 years, the quantity of drugs that an individual is caught with
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is not necessarily indicative of that person’s role in the offense, and often
suggests either a greater or lesser role in drug activity than is the case.
Mandatory penalties thus unduly restrict judicial consideration of the full
circumstances of an individual’s conduct as it should be considered in
reference to sentencing. Adopting such a policy should be quite feasible
since, as we have seen, the U.S. Sentencing Commission has clearly
developed a means of defining offender roles in its various reports on cocaine
sentencing.

o Consider expanding the use of the safety valve provision — The adoption of the
safety valve provision in 1994 for convictions carrying mandatory penalties
represented a significant step toward providing more appropriate use of
discretion by judges. The degtee to which it is used in drug cases — currencly
more than a third of all such cases — is an indication that federal judges
perceive the mandatory penalties to be far too severe in many cases. It is
equally important to note that there is no evidence of any substantial
problem with the sentences imposed in these cases, such as higher rates of

recidivism than in comparable cases.

I am aware that there is currently legislation pending to restrict the use of the
safety valve in certain drug cases. This seems unwise to me for the primary
reason that use of the safety valve is entirely discretionary. A judge who
believes that a given defendant is inappropriate for such consideration even if
he or she meets the legal requirements is under no obligation to sentence
below the mandatory. Therefore, given the significant number of cases in
which judges have found the safety valve to provide the most appropriate
sentence, Congress should consider expanding the range of cases that could

be considered for inclusion. It is difficult to see why providing judges with
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the option, but not the requirement, of this sentencing policy would result in

any abuse of this prerogative, given the experience to date.

Finally, let me suggest that members of Congress pay attention to trends in the states
in regard to sentencing reform. In the period 2004-06, 22 states enacted reforms to
their sentencing policies, including expanding access to drug treatment, probation
and parole reforms designed to reduce time served in prison, and the development of
a greater range of alternatives to prison. These reforms have been embraced by both
Republican and Democratic governors, who have recognized that such policies
provide more effective approaches to public safety while prioritizing scarce prison
resources for offenders who present a substantial threat to the public. These policy
changes have generally been met with public support and there are no indications of
any serious backlash to these developments. Therefore, Members of Congress may
wish to review this experience with a goal of assessing its relevance for federal

sentencing policy.

I appreciate the opportunity to present this testimony to the Subcommittee and I
would be pleased to work with the members in their ongoing consideration of these

issues.
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Mr. ScorT. Mr. Bonner.

TESTIMONY OF T.J. BONNER, PRESIDENT, NATIONAL
BORDER PATROL COUNCIL (AFGE), CAMPO, CA

Mr. BONNER. Thank you, Chairman Scott, Ranking Member
Forbes, other distinguished Members of the Subcommittee, for the
opportunity to try and put a human face on one of these cases. I
represent 11,000 front-line Border Patrol agents. This agency has
a long, proud history dating back 83 years. In that span of time—
and bear in mind, when I entered on duty 29 years ago, there were
about 2,500 Border Patrol agents, a relatively small agency. In that
short span of time, more than 100 officers have given their lives
in the line of duty. As we speak, every 8 hours a Border Patrol
agent is assaulted in the line of duty. It is a very dangerous job.
It is a testament to the high-quality training that in almost every
circumstance when these agents are confronted with danger, that
they respond correctly according to their training.

The incident that occurred on February 17, 2005, in Fabens,
Texas, was no different. Ignacio Ramos and Jose Compean, when
confronted with an armed drug smuggler who wielded on them
with a gun, responded properly when they opened fire to defend
themselves.

Now, how they ended up in Federal prison is a mystery to me
because I have examined facts there. And let us be clear about one
thing: There were only three eye witnesses, the two agents and the
drug smuggler. Everyone else who was near that area had their vi-
sion completely obstructed by an 11-foot-high levee road, so they
could not see what happened. And we have physical evidence that
was taken from the body of the smuggler about a month later by
a U.S. Army colonel, and this colonel testified in court. And also
his statement as part of the investigative record shows that the
smuggler’s body was turned at the moment of impact, indicating
that the agents were telling the truth when they said that the
smuggler was running dead away from them and turned with his
left arm and pointed something at them. Now, they had a split sec-
ond to determine what that object might have been. Many of us
have had the benefit of months to ponder what someone could have
possibly been pointing at law enforcement officers as he was fleeing
from them. I can’t come up with a different answer. It was a gun.
Someone who is carrying $1 million worth of marijuana, in my ex-
perience as a Federal law enforcement agent, is going to be armed,
and that is borne out by the experience of many of my colleagues.

The fact of the matter is this person absconded. He got back
across the border, so we will never know with certainty. The real
mystery is why did the U.S. attorney choose to believe a drug
smu};;gler over the word of two sworn Federal law enforcement offi-
cers?

This case is very troublesome, it is troublesome to the public; it
is troublesome to not just Border Patrol agents, but other law en-
forcement officers who are sitting back wondering how this could
have happened in the United States of America.

I realize that the focus of this hearing is on mandatory minimum
sentences, but you can’t get to a sentencing phase if you don’t have
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a prosecution. Why were these agents prosecuted in the first place
is a question that simply has not been answered to my satisfaction.

With respect to the mandatory minimum sentences, it bears not-
ing that U.S. attorneys have great discretion as to whether or not
to bring those charges in the first place. There was an incident in
January of this year down in Del Rio, Texas, where Border Patrol
agents, State and local law enforcement officers were fired upon by
an individual with a high-powered .30-06 hunting rifle. When he
was arrested, he stated that the only reason he stopped firing at
the law enforcement officers was because he ran out of ammuni-
tion.

The same U.S. attorney who prosecuted Ignacio Ramos and Jose
Compean, Johnny Sutton, did not bring charges of 18 U.S.C. 924(c),
use of a firearm in the commission of a crime of violence. He mere-
ly charged him with assault against a law enforcement officer,
which carries a 20-year maximum penalty, no minimum penalty.

This case cries out for an investigation. I am not asking for a de-
cision on the spot, but I am asking that this case be fully inves-
tigated. It is quite obvious that the Administration is not going to
lift a finger to investigate itself, so it falls upon the Congress to
take that action, to appoint someone who is impartial and empow-
ered to go in, subpoena people, and get to the heart of this matter,
because with each passing day that these agents are allowed to rot
in solitary confinement in prison, the public confidence goes down.
The confidence of hundreds of thousands of law enforcement offi-
cers around the country is declining. This is a crisis of confidence
that needs to be addressed now. Thank you.

Mr. Scott. Thank you.

[The prepared statement of Mr. Bonner follows:]
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The National Border Patrol Council appreciates this opportunity to share the views and
concerns of the 11,000 front-line Border Patrol employees that it represents regarding some of the
issues related to the prosecution of Border Patrol Agents Ignacio Ramos and José Alonso Compean.

Few cases in recent memory have evoked such a strong emotional response, and for good
reasons. The prosecution of these two Border Patrol agents raises a number of serious questions and
concerns about the fundamental fairness of our system of justice, as well as whether or notits checks
and balances adequately protect against abuse by overzealous prosecutors. Although our judicial
system is unquestionably one of the best that has ever been developed in the history of civilization,
itis by no means perfect. Mistakes occur from time to time, but once they are identified, they must
be quickly remedied in order to maintain the confidence of the public.

Before examining the effect of mandatory minimum sentencing laws on this case, it is
important to determine whether the underlying facts justified the prosecution of these agents in the
first place. If they did not, the discussion of mandatory minimum sentencing laws in this context
becomes little more than a theoretical exercise.

Although some of the relevant facts in this case are in dispute, one thing is clear. There were
only three eyewitnesses to the shooting that occurred on the afternoon of February 17, 2005 in
Fabens, Texas: Border Patrol Agents Ignacio Ramos and José Alonso Compean, and Osvaldo
Aldrete-Davila, a Mexican national who was transporting 743 pounds of marijuana into the United
States. No one else who was near the scene of the shooting could have possibly seen what transpired,
as their view was completely blocked by the levee access road, which is eleven feet higher than the
ground on which they stood.

As one might expect, the version of events recounted by Agents Ramos and Compean differs
dramatically from the story told by the drug smuggler. The Border Patrol agents maintain that they

fired in self-defense because Osvaldo Aldrete-Davila was pointing a weapon at them, and he
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contends that he was simply trying to flee back to Mexico. Since the drug smuggler absconded
across the international boundary, we will never know with absolute certainty whether or nothe was
armed. It is possible, however, to glean some important clues from the few pieces of physical
evidence that were able to be examined. The buliet that struck Osvaldo Aldrete-Davila did not exit
his body, and a large fragment lodged in his right thigh near the skin and was subsequently
recovered. Moreover, the wound channel became infected and was still quite visible when he was
attended to by a doctor on March 16, 2005, about a month after he was shot.

The March 18, 2005 affidavit of the Department of Homeland Security’s Office of Inspector
General in support of the criminal complaint against Agents Ramos and Compean stated that “{o]n
or about March 16, 2005, Colonel Winston J. Warme, MD, Orthopedics, William Beaumont Army
Medical Center removed a 40 caliber Smith & Wesson jacketed hollow point projectile from the
upper thigh of the victim. Colonel Warme, MD, advised that the bullet entered the lower left
buttocks of the victim and passed through his pelvic triangle and lodged in his right thigh.”” At the
trial, when Colonel Warme was asked if the “bullet was fired directly into the back of the person
who was shot, or was it fired at an angle through his body,” he responded that Aldrete-Davila’s
“body was on angle to the bullet,” and that “the bullet went in on an angle.” He also stated that “if
[the person who was shot] were turning, as [the prosecutor] demonstrated, [the shooter] would have
to be right behind the person.” In other words, at the moment that the bullet struck him, Osvaldo
Aldrete-Davila was running straight away from the Border Patrol agents, and his torso was twisted
back toward them.

This supports the agents’ claim that as the drug smuggler was running away, he turned back
and pointed a weapon at them. Logically, the only object that someone fleeing from law enforcement

officers would turn around and point at them would be a firearm. Long-standing experience has
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shown that almost all smugglers carry weapons while transporting large quantities of drugs, With
the street value of his load of marijuana exceeding a million dollars, Osvaldo Aldrete-Davila had
a very large investment to protect, and in all likelihood was armed that day.

In light of these facts, the only way to conclude that Agents Ramos and Compean should
have been prosecuted is if the word of a known drug smuggler is given more credence than the
sworn statements of two law enforcement officers, and also if the physical evidence as well as the
laws of physics are ignored. In this case, that is precisely what happened. The public statements of
the U.S. Attorney’s Office for the Western District of Texas make it clear that these Border Patrol
agents were prosecuted because the U.S. Attorney believed that they shot an unarmed suspect who
was running away, destroyed evidence, engaged in a cover-up, and filed false official reports.

In support of the contention that Osvaldo Aldrete-Davila was unarmed, U.S. Attorney Johnny
Sutton points to the fact that all of the Border Patrol agents at the scene of the incident, including
Agents Ramos and Compean, testified that they did not see the drug smuggler brandish a weapon
as he slid into or climbed out of the drainage ditch. This does not prove that he was unarmed. It does,
however, explain why none of the agents shot at him at that time. Osvaldo Aldrete-Davila did not
produce a weapon until after he was alone with Agent Compean on the other side of the levee road,
out of view of the agents who remained north of the drainage ditch.

It is also important to dispel the ridiculous notion put forth by U.S. Attorney Sutton that the
drug smuggler tried to surrender, and that if Agent Compean had simply placed handcuffs on him
at that point, the incident would have ended peacefully. A careful analysis of the facts reveals that
nothing could be farther from the truth. Osvaldo Aldrete-Davila could have pulled his van over to
the side of the road and given up at any point after the Border Patrol vehicles following him

activated their emergency lights, but he chose to ignore them and speed away. He could have obeyed
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the agents’ commands to stop after he exited his vehicle north of the drainage ditch, but he chose
to keep running. He could have stopped at the bottom of the drainage ditch, but chose to charge up
the other side at full speed toward Agent Compean. None of these actions are consistent with those
of someone who is desirous of surrendering, Agent Compean had every reason to believe that
Osvaldo Aldrete-Davila was attempting to assault him, and acted appropriately when he tried to push
him back down into the drainage ditch.

The alleged destruction of evidence consisted of Agent Compean picking up some of the
empty cartridges and tossing them into the drainage ditch a few yards from where they were fired.
If he were truly intent on “destroying evidence,” he would have taken the shell casings as far away
as possible and disposed of them. Rather than a sinister effort to conceal something, it is far more
likely that in a state of confusion induced by post-traumatic stress disorder, he reverted to his
firearms training, where agents are required to pick up their empty cartridges at the shooting range
and place them in nearby containers after firing their weapons.

According to U.S. Attorney Johnny Sutton, the failure by Agents Ramos and Compean to
report the discharge of their weapons was a “cover-up,” as Border Patrol policy requires agents to
orally report such actions within one hour of the incident. If the shooting were justified, he reasons,
the agents would not have hesitated to make the required report. Again, the truth is far less dramatic.
Both agents believed that everyone at the scene knew that shots had been fired. In fact, the April 12,
2005 Memorandum ot Activity prepared by the Office of Inspector General of the Department of
Homeland Security corroborates this, stating that its investigation disclosed that all nine of the other
Border Patrol agents “were at the location of the shooting incident, assisted in destroying evidence
of the shooting, and/or knew/heard about the shooting.” Significantly, none of these other employees

were ever charged with any crimes for their actions or omissions on that day, and only three of them
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were accused of administrative violations, and that was not until late January of this year. The
primary charges in those actions revolved around their alleged false statements to investigators and
lack of candor during the investigation. Interestingly, the failure to report the discharge of a firearm
is an administrative infraction that, by the agency’s own rules, is punishable by a “written reprimand
to 5-day suspension.” It is also noteworthy that the highest-ranking supervisor at the scene of the
incident not only escaped any form of punishment, but has since received two promotions.

Finally, the allegation that Agents Ramos and Compean filed false official reports is based
upon the mistaken belief that they should have mentioned the discharge of their weapons in the
report concerning the seizure of marijuana. The Border Patrol’s Firearms Policy specifically
precludes that, however, requiring that all “supervisory personnel or INS investigating officers are
aware that employees involved in a shooting incident shall not be required or allowed to submit a
written statement of the circumstances surrounding the incident. All written statements regarding
the incident shall be prepared by the local INS investigating officers and shall be based upon an
interview of the INS employee.” [Emphasis in original] The rationale for this prohibition is
explained in one of the preceding sections of the policy, requiring that all “supervisory or
investigative officers involved in the local INS investigation of the shooting incident are aware that
any information provided by any employee under threat of disciplinary action by the Service or
through any other means of coercion cannot be used against such employee in any type of action
other than administrative action(s) taken by the Service consistent with Garrity v. New Jersey, 385
U.S. 493 (1966).”

It bears emphasizing that in order to prosecute these two Border Patrol agents, the U.S.
Attorney’s Office granted a high-ranking member of the notorious Juarez cartel full transactional

immunity against prosecution for transporting large quantities of illicit narcotics in exchange for his
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perjured testimony. This is unprecedented, and sends a terrible message to other law enforcement
officers as well as to law-abiding citizens.

On October 23, 2005, shortly before the trial of Agents Ramos and Compean was scheduled
to begin, the Border Patrol and Drug Enforcement Administration apprehended another 753 pounds
of marijuana belonging to Osvaldo Aldrete-Davila in a van parked in the back of a residence near
the same area of the border where the February 17, 2005 shooting occurred. The house’s primary
occupant identified Osvaldo Aldrete-Davila by name and physical description, and also picked him
out of a photo lineup. Moreover, his brother in Mexico identitied Osvaldo Aldrete-Davila over the
phone as “the person who was shot by Border Patrol agents about six months ago.” All of this
information was brought to the attention of the U.S. Attorney’s Office for the Western District of
Texas, which vigorously argued that it should not be allowed into evidence in the trial against
Agents Ramos and Compean. Amazingly, the Judge agreed to conceal that vital information from
the jury. She also agreed with the U.S. Attorney’s Office that the level of violence along the border
between the United States and Mexico had no bearing on the state of mind of Agents Ramos and
Compean on the day of the incident, and the jury was not allowed to hear evidence concerning that
issue either. (On anaverage day, three assaults are launched against Border Patrol agents,) Similarly,
testimony raising serious questions about the integrity of the Border Patrol agent assigned to the
Willcox, Arizona Border Patrol Station who initially reported the shooting to the Office of Inspector
General was not allowed in open court, and remains sealed. This individual, who was has been a
close friend of Osvaldo Aldrete-Davila since childhood, remains employed as a Border Patrol agent,
has never been disciplined for associating with a known drug smuggler and failing to report it, and

in fact has been praised by the U.S. Attorney for the Western District of Texas.
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Although U.S. Attorney Johnny Sutton has stated that he believes that the penalty levied
against Agents Ramos and Compean is too harsh for the crime, this position is the height of
hypocrisy. Federal prosecutors have extraordinary discretion concerning which charges to file inany
given case. In the prosecution of Border Patrol Agents Ramos and Compean, for example, U.S.
Attorney Sutton originally charged them with violations of 18 U.S.C. § 113(a)(1), “assault with
intent to commit murder,” which carries a maximum penalty of 20 years imprisonment; 18 U.S.C.
§ 113(a)(3), “assault with a dangerous weapon, with intent to do bodily harm,” which carries a
maximum penalty of 10 years imprisonment; and 18 U.S.C. § 113(a)(6), “assault resylting in serious
bodily injury,” which also carries a maximum penalty of 10 years imprisonment. None of these
charges have any mandatory minimum sentence associated with them. As the trial approached, U.S.
Attorney Sutton added several more charges: one count apiece of violating 18 Us.C §
924(c)(1)(A)iii), “discharge of a fircarm in relation to a crime of violence,” which carries a
mandatory minimum sentence of 10 years imprisonment; one count apiece of violating 18 U.S.C.
§ 1512(c)(2), “tampering with an official proceeding,” which carries a maximum sentence of 20
years imprisonment; and two additional counts of the same charge against José Alonso Compean,
which each carry an additional maximum sentence of 20 years imprisonment.

This stands in sharp contrast o a case filed earlier this year by U.S. Attorney Sutton against
an individual in Del Rio, Texas who fired a high-powered (.30-06) rifle at Federal, State, and local
law enforcement officers on the evening of January 28, 2007. While being handcuffed, the suspect
remarked that he only stopped firing because he ran out of ammunition. This person was only
charged with violating 18 U.S.C. § 111, “assaulting, resisting, or impeding certain officers or
employees.” That statute provides for an enhanced penalty of no more than 20 years imprisonment

ifa deadly or dangerous weapon is used in the assault, but carries no mandatory minimum sentence.
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As the foregoing demonstrates, the problem lies not so much with the underlying statutes,
but with the misapplication thereof. In the case of 18 U.S.C. § 924(c), which carries a mandatory
minimum penalty for using or carrying a tirearm during and in relation to any crime of violence, it
is highly unlikely that Congress intended that it be applied to law enforcement officers who are
using the tools of their trade — firearms — within the scope of their official duties. On the other hand,
its application to rogue officers who utilize their service weapons in the furtherance of intentional
crimes of violence or drug trafficking could very well be appropriate. In the case of Border Patrol
Agents Ramos and Compean, however, the levying of this charge was clearly notjustified. The facts
of that case demonstrate that they had a good faith belief that Osvaldo Aldrete-Davila pointed a
weapon at them. In such a circumstance, it was clearly inappropriate to charge them witha violation
of that statute.

Everyone who is involved in any aspect of our system of justice has an obligation to ensure
that it is administered fairly and equitably. If that does not happen, public trust in the entire
institution suffers. The recent case involving Durham County, North Carolina District Attomey
Michael Nifong wrongfully prosecuting three Duke University lacrosse players illustrates this point
very well, and also demonstrates how the system of checks and balances is supposed to weed out
overzealous prosecutors who overstep their boundaries. In the case of U.S. Attorney Johnny Sutton,
however, not so much as an inquiry has been initiated, despite the swirling controversy.

This case raises troubling questions about the judgement and motives of the U.S. Attorney
for the Western District of Texas. [t not only undermines the public’s confidence in our system of
justice, but also destroys the trust of those charged with enforcing our laws, and could quite possibly
cause some of them to hesitate at a crucial moment, jeopardizing their lives and/or the safety of the

public. This untenable situation needs to be resolved immediately. Today marks the 160™ day that
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Agents Ramos and Compean have been incarcerated for crimes that they did not commit, Shortly
after arriving in prison, Agent Ramos was viciously attacked by five inmates, sustaining multiple
contusions and lacerations, as well as two herniated discs. Both agents now languish in solitary
confinement to protect them against further attacks.

While ideally the executive branch of government should resolve this matter, it is quite
obvious that it is unwilling to do so. Since the intervention of the judicial branch could be perceived
as a conflict of interest, it falls upon the legislative branch to take action. A full and impartial
investigation needs to be conducted by an independent counsel with subpoena and prosecutorial
jurisdiction over this and all related matters, Further inaction will only serve to exacerbate the crisis

of confidence that now besets our Nation’s system of justice.
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Mr. ScoTT. And I just remind you, you indicated that this hear-
ing is on mandatory minimums. Many of the issues that you have
and the questions you have asked are being considered now on ap-
peal, and we don’t want to inject ourselves in that process. The im-
pact of that case, though, for this hearing is on the fact that the
judge had to sentence at sentencing and could not consider any-
thing other than the mandatory minimum when they were sen-
tencing. And that is what we want to make sure we focus the at-
tention on.

Ms. Nunn.

TESTIMONY OF SERENA NUNN, J.D., ANN ARBOR, MI

Ms. NUNN. Initially I would like to thank this Committee and
FAMM for affording me this opportunity to share my experiences
and opinions regarding mandatory sentencing provisions affecting
thousands across the country. Also I would like to emphasize that
nothing I say today should be interpreted as my failure to recog-
nize the far-reaching negative consequences that illegal drugs has
had on communities across the country. To the contrary, I under-
stand how the illegal drug trade has ravaged communities and in-
dividuals across the country. Moreover, I fully accept responsibility
for my actions and understand that I deserved punishment. How-
ever, I will state unconditionally to this Committee that the wide
net cast in the effort to remove major drug traffickers from the
community has taken many potentially first-time offenders out of
the community for lengthy periods of time.

With that being said, I will briefly discuss how mandatory mini-
mums affected me. I was raised in a single-parent home in the
inner city of Minneapolis. I was the eldest of three. In high school
I wrote for the school yearbook and newspaper. I was also home-
coming queen and a cheerleader.

I graduated from high school in 1987. After graduation I at-
tended Morris Brown, an Historically Black College in Atlanta,
Georgia. While in college I experienced financial difficulties. In the
summer after my first year, I returned home. I planned to work,
save money and return to Morris Brown College, but that never
happened. I met a guy named Monty during the summer after my
first year in college. After we began dating, it was obvious that he
dealt drugs.

In May 1989, Monty and several others were arrested for at-
tempting to purchase 20 kilos from a Government informant. With-
in a month of his arrest, at age 19 I was indicted on three Federal
felony counts involving the distribution of cocaine. Our trial lasted
5 weeks. Then on December 22, 1989, a jury returned a guilty ver-
dict, and I was taken into custody. In May 1990, the sentencing
judge wanted to give me a lenient sentence due to my age, limited
role in the conspiracy and the fact that I had no prior criminal
record, but Federal mandatory minimums forced the judge to sen-
tence me to 15 years and 8 months.

In December 1997, the Minneapolis Star Tribune newspaper in
Minnesota featured me in an article about mandatory minimums
thanks to FAMm. And in December 1997, I received a letter from
an attorney who was willing to review my case on a pro bono basis.
After he reviewed my case, he decided that we should file a Presi-
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dential commutation of sentence. The commutation was filed in
March of 2000 with the support of the Federal sentencing judge in
my case, the Governor of Minnesota, the State attorney general in
Minnesota, the Federal prosecutor in my case and our congres-
sional Representative in Minnesota.

On July 7, 2000, I received a Presidential commutation and was
released from prison that day. Since my release I received a bach-
elor of arts degree, I received a law degree. I currently work as a
law clerk for a criminal defense attorney, and I cohost a radio talk
show.

I would just like to add that my lengthy sentence due to manda-
tory minimums placed a severe strain on my family, it made my
transition into society extremely difficult, and had it not been for
a strong support system, it would have diminished all of my hope
in becoming a successful, productive citizen back into society.

Simply put, I feel that mandatory minimums should be abol-
ished, and they should allow judges to regain their discretion.
Thank you.

Mr. ScotrT. Thank you.

[The prepared statement of Ms. Nunn follows:]

PREPARED STATEMENT OF SERENA NUNN

I was raised by a single parent in the inner city of Minneapolis, and I had a good
childhood. I did well in high school, writing for the yearbook and school newspaper
while juggling cheerleader duties, and was elected Homecoming Queen. In 1987, I
graduated from high school. After graduation, I attended Morris Brown College in
the fall of 1987, and I became the first person in my family to attend college.

My mother had planned on subsidizing my college costs but was unable to do so
due to personal and financial problems. Unable to support myself at school, I re-
turned to the inner-city environment that I had tried so hard to leave. My plan was
to work, save money and return to Morris Brown, but that never happened.

After returning to Minneapolis, I began dating a young man named Monty, who
seemed to do well for himself. After moving in with him, it became evident that he
was dealing drugs. Stupidity, naivete and love kept me in the relationship.

On May 17, 1989, Monty and several others were arrested for attempting to pur-
chase twenty kilograms of cocaine form a government informant. Within a month
of his arrest, at age nineteen, I was indicted on three federal felony counts involving
the distribution of cocaine. While living with Monty, my voice was recorded through
wiretaps, answering our phone and passing messages between him and his drug as-
sociates.

I was convicted of the three charges against me at a trial that included twenty-
four co-defendants. The judge wanted to give me a lenient sentence due to my age,
limited role in the conspiracy and the fact that I had no prior criminal record. But
the federal mandatory-minimum sentencing laws forced the judge to sentence me
to fifteen years and eight months.

In December 1997, after eight years in prison, The Minneapolis Star Tribune fea-
tured me in an article about mandatory-minimums. Soon after, I received a letter
from a young attorney whom only a week earlier had been sworn to practice law.
He reviewed my case on a pro bono basis and determined that my only hope of an
early release was if President Clinton commuted my sentence. At the time, Presi-
dent Clinton had commuted fewer than five sentences. My attorney devoted a great
deal of time to my case, and in March 2000, he submitted my clemency petition.
On July 7, 2000, President Clinton commuted my sentence and I was released that
day.

A decade in prison taught me many invaluable lessons about life. Shock was my
immediate reaction to daily confinement. I could not fathom living the next fifteen
years without privacy, and constantly being told when to wake, eat and sleep. I ulti-
mately survived the mental tribulations by refusing to lose sight of my future, tell-
ing myself that my early dreams of earning a college degree were not quashed, just
postponed. I also realized that my actions in Monty’s conspiracy contributed to my
community’s degradation and punishment was warranted. However, a fifteen year
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eight month sentence seemed extremely unfair considering I was a first-time, non-
violent offender.

After five years in prison, I had laid the foundation for my future by completing
several college and self-improvement courses. Eight years into my sentence, how-
ever, I began to feel depressed as a result of spending most of my twenties in prison,
and I still had several more years left, which would stretch into my thirties. I sur-
vived depression through prayer, the support of my family and friends, by hard-
ening my determination, and telling myself that despite bleak circumstances, noth-
ing could prevent me from reaching my goals.

After my release I attended college full-time at Arizona State University (“ASU”)
and worked twenty-hours a week in the political science department. While working
on my bachelors degree at ASU, I devoted a significant amount of time to traveling
the country, speaking with members of Congress, law students, undergraduate stu-
dents and special interest groups about the impact of federal mandatory-minimum
sentencing laws. In 2002, I graduated from ASU with a degree in Political Science.

In 2003, I began attended the University of Michigan Law School. During law
school, I worked at the Public Defenders Service in Washington, D.C. In 2006, I
graduated from the University of Michigan Law School.

Currently, I work as a law clerk for a criminal defense attorney in Detroit, Michi-
gan. Additionally, I co-host a Public Affairs Program on one of Detroit’s radio sta-
tions.

Mandatory-minimums negatively affected my life in many ways. They stole many
of my productive years in life because I went to prison at age 20 and was not due
for release until age 34. Fortunately, I received a Presidential Commutation so I
had the opportunity to redeem myself. However, there are hundreds of women, and
men, serving lengthy sentences under mandatory-minimums who will not receive a
Presidential Commutation and will serve each day of their sentence.

Mandatory-minimums placed a severe strain on my family members. After my in-
carceration my immediate family fell apart. My mother fell into a deeper depression.
My sister, with whom I share a very close relationship, moved away to another
state, and my younger brother, who was 13-years old, felt alone and hopeless. Ap-
proximately six years into my incarceration, my younger brother was convicted of
murder. My grandmother, who was a pillar of strength in my life, developed health
problems during my incarceration. Unfortunately, ten years into my incarceration
she passed away.

As a result of the mandatory-minimum sentence I received, I was removed from
society for almost eleven years. Once I was released, technology was a major obsta-
cle in my life. I did not know how to operate items that are a part of everyday use.
For instance, I did not know how to properly operate a computer, use a debit card
at the grocery store or gas station, or know that public bathrooms had self-flushing
toilets. Technology continues to evolve and when a person is removed from society
f_or TUCh a long period in life it makes the transition back into society extremely dif-
icult.

After many years of my incarceration, I felt that I was a different person, men-
tally and spiritually. All I wanted was a second chance to try again in life, to show
everyone that I could be a productive citizen, and that I did not need fifteen years
of incarceration to become a better person. However, as the years droned on it be-
came harder to believe that my future would be successful because I felt as though
I was ready to be released, yet I was still incarcerated wasting away. If I did not
receive a commutation, then mandatory-minimums would have robbed me of my
hope that I would get another chance in life.

Simply put, mandatory-minimums should be abolished to allow judges to regain
their sentencing discretion.

Mr. ScoTT. And I thank all of the witnesses for your testimony.

We will now have questions, and I will begin recognizing myself
for 5 minutes. We have been joined by the gentleman from North
Carolina Mr. Coble and the gentlelady from Texas Ms. Sheila Jack-
son Lee. And Mr. Davis has been in.

First, Mr. Mauer, is there any evidence that mandatory mini-
mums reduce recidivism?

Mr. MAUER. No, there is no evidence that shows that. And keep-
ing people in prison longer does not reduce recidivism. People are
going to make it or not make it based on their family and commu-
nity support when they get out and what we do that is constructive



143

in prison, but mandatory sentencing has no effect. And, if anything,
one can argue that it is counterproductive. In States where you
have a chance to earn some good time or parole release, there may
be some incentive built in to participate in programming in prison
which is taken away when you have a mandatory sentence.

Mr. ScoTT. You indicated that there was little deterrent involved
in the longer mandatory minimums. Do you have research to sup-
port that?

Mr. MAUER. Well, we do know that the research, as I indicated
before, on sort of certainty versus severity, is very compelling in
showing that potential offenders will respond somewhat to greater
law enforcement. The example I always think of is if we are trav-
eling on a highway, some of us have been known to go above the
speed limit from time to time. If it is a holiday weekend and there
are more State troopers out, most of us will go at the speed limit.
So the certainty has changed, and it changes our behavior. But
most of us don’t know whether the penalty for speeding is $50 or
$100 or whatever, and so we are not really paying attention to the
severity of the penalty because we don’t expect to get caught. It is
only when that chance of certainty changes that we may change
our behavior.

I think if there is anything in terms of research on mandatories,
the most obvious cases, just the impact of the war on drugs, we
have increased the drug offender population in our prisons and
jails from about 40,000 people in 1980 to nearly a half million
today, and one would think that if the idea of mandatory sen-
tencing and massive incarceration was a way to send a message to
drug users and drug sellers, we should have sent that message
with great force by now, and certainly drug abuse remains a prob-
lem in many communities.

Mr. Scort. Let me ask Judge Hinojosa, the punishment for—
along the same lines, the punishment for crack is substantially dif-
ferent than the sentencing for powder; that for 5 grams of crack,
you get 5 years mandatory minimum, and you can get probation for
the same amount of powder. Is there any evidence that the more
severe punishment has encouraged people to use powder rather
than crack?

Judge HINOJOSA. We don’t have any evidence of that. As you
know, we are again urging Congress to revisit this issue, because
as our report points out, the 100 to 1 ratio has created and con-
tinues to create problems with regards to the type of individual
who might be punished under the mandatory minimum ratio of 100
to 1 between crack and powder. And the Commission itself has
taken some action with regards to the guidelines which we consider
a very partial remedy to a problem that needs to be seriously ad-
dressed by Congress, and we again urge that action by the Con-
gress.

Mr. ScotT. You talk about the safety valve and why that—let me
ask Judge Cassell, because you mentioned the case where you had
to sentence somebody to 55 years. Why was that person not enti-
tled to a safety valve consideration?

Judge CASSELL. The safety valve didn’t apply to his kind of case.
It is not applicable in 924(c) cases. It wouldn’t be applicable in the
case of the Border Patrol agents that has been discussed.
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Mr. ScoTT. Where it is applicable, why doesn’t it remove the
manifest injustice in the kinds of sentences that have to be im-
posed? I have talked to a number of judges who have indicated
similar same-day sentences for someone with an obviously much
more severe crime got much less of a sentence because of the man-
datory minimums. Why doesn’t the safety valve solve most of those
problems?

Judge CASSELL. Well, the safety valve is a step forward, but it
doesn’t apply in all cases. There are five requirements that people
have to meet to satisfy the safety valve exception, and some cases
simply don’t fit into those five criteria. The basic problem here is
that judges aren’t given the opportunity to assess individual cir-
cumstances of individual cases.

Mr. Scort. Thank you.

Mr. Roper, you indicated that you had a significant reduction in
crime because you were able to impose long sentences. Why
couldn’t you have achieved that result with traditional long sen-
tences rather than mandatory minimum long sentences?

Mr. RoPER. Well, I think the reason is, it is that threat of going
to jail. It could be under the guidelines. Sure, you could do it just
like that if the guidelines were mandatory, but the problem is, you
know, a lot of people don’t want to cooperate against drug traf-
ficking organizations just because they have a sense of public—of
duty. They do it because they are in a position where they have to
do it. And I think we need those tools to be able to garner the co-
operation of these lower-level drug dealers, give them a break.

That is one reason that many times 924(c)s don’t apply, the man-
datory minimums don’t apply. People do choose to cooperate. And
being somebody that is right on the front lines, we need that.

People call us, Chairman, to rid these communities of problems,
and we have to have the tools to do it. We can’t do it just from
wiretaps or just from the sense of waiting for people to come for-
ward. We need to infiltrate those organizations, and if we don’t
have the tools to do it, we can’t do that.

Mr. ScotT. My time has expired.

Mr. Forbes.

Mr. FORBES. Thank you, Mr. Chairman. First of all, let me thank
all of our witnesses for being here. We are on a limited time period,
so I may have to cut you off because I want to get as many ques-
tions in as I can.

I want to set the stage first of all, because one of the things we
do in these hearings, we bring in six witnesses and we tend to
blend apples and oranges, and we listen to testimony and we are
trying to say, who is talking about this? Is that the issue we are
really looking at?

Part of our job is to make sure we get the apples in the right
basket, the oranges in the right basket and so forth. And one of the
things that I am looking at here, let’s look at, first of all, procedure,
how we change this.

We have today the Chairman of the Crime Subcommittee who is
here, who has said this violates common sense, mandatory sen-
tencing laws are ineffective in stopping crime, it is wasting tax-
payer money, no careful consideration by Members of these bills.
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We have the Chairman of the full Committee; at any time we
could bring a bill before the full Committee saying, do away with
mandatory sentences, and let’s vote on it, and let’s have a debate
on it and see if the Members agree with all these things.

And I encourage them. If that is the route we need to go, bring
the bill up. We don’t have to have any more hearings on it. Let’s
just do it.

The second thing that we look at is, we blend State and Federal
issues. We talk about, sometimes, what is happening in the State
system, what is happening in the Federal. But then I heard the
Chairman raise this argument today. He said—didn’t understand
viflhy1 border agents doing their job end up being prosecuted under
the law.

Mr. Bonner, that is exactly what you are saying. It doesn’t have
anything to do with whether it is a mandatory minimum or not.

What your big issue is today, they should never have been pros-
ecuted at all. If we went to the Nifong case with the prosecution
of the Duke lacrosse players, and let’s say not only was he able to
get an indictment by a grand jury, but he somehow got a convic-
tion, we wouldn’t be in here arguing that we ought to do away with
the rape laws in North Carolina. We would be saying it should
never have been prosecuted.

Mr. Bonner, I want to ask you—you raised a good point in your
testimony. You said, why did U.S. attorneys choose to believe the
word of a drug smuggler over two sworn officers? And I agree with
you. But that prosecutor had the discretion of whether to bring
that charge in the first place, and he also had the discretion of
whether simply to bring it with assault, with serious bodily injury,
which was the underlying offense.

If those agents had gotten 8 years instead of 10 years, would that
have been any less egregious in your eyes?

Mr. BONNER. No, it wouldn’t have. If they had received 1 second,
it would have still been a gross miscarriage of justice.

Mr. FORBES. So your major concern today—and it is a rightful
concern—was why they were prosecuted in the first place. Is that
a fair—

Mr. BONNER. That is a fair characterization.

Mr. FORBES. And Judge Cassell, I listen to you and have the ut-
most respect for you and appreciate your being here.

You talked about the message that came to crime victims, of dis-
parity with mandatory sentences. But there is also a message that
goes to crime victims for judges who have that discretion and abuse
it by releasing individuals with slaps on the wrist when they com-
mit serious crimes.

We talked about the message to taxpayers when mandatory sen-
tences result in unfair sentences. But there is also a message to
taxpayers from judges that release people without giving them ade-
quate sentences. Talking about the message to criminals that they
get, it is also a message if we say to criminals, if you do the crime,
you are going to do the time.

We had a hearing in New Orleans that just astounded me be-
cause the reason we went down there was because we hoped that—
somebody hoped, I think, that we were going to find out that there
were all kinds of problems after Katrina. In reality, what we found
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out was New Orleans had a lot of problems before Katrina and
after Katrina; and one of the major reasons—look at these statis-
tics, 7 percent of the individuals arrested ever went to jail and 12
percent, including the ones for violent felonies and murders, ever
went to jail. And we had people coming in testifying; it was cre-
ating huge problems with morale for police officers, huge problems
in corruption down there.

My question to you is, we are always trying to strike a balance,
and balances aren’t easy. When President Clinton signed the law
that you had to impose that sentence, when he signed the law on
the case with—in Mr. Bonner’s case, I know he didn’t intend that
these results were going to take place. And we always have to mod-
ify and get the law; it just doesn’t mean we throw the baby out
with the bath water.

In the case of New Orleans, for example, I know it is egregious,
but what should we do in those situations, Judge? Should we still
give them unfettered discretion in how they continue to hand down
their sentences?

Judge CASSELL. I think you are exactly right. We have a balance
here. Somewhere between a 55 years for somebody like Mr. An-
gelo—let me suggest the perfect balance here is what the Sen-
tencing Commission has come up. They have put together guide-
lines that cover every single case——

Mr. FORBES. Mr. Cassell, with all due respect, I have got cases
right here where the judges aren’t doing that. They are given some-
times 46 percent, 50-some percent and these are in serious rape
cases and pornography cases that are tough cases. And from our
position on the legislature, sometimes you sit back and you just
say, I don’t know how we are going to get those judges to do it. And
one of the methods we have are mandatory sentences.

Mr. Roper, you have lived this. You see it on the streets. It is
not theory to you. How important are these mandatory sentences
to you in dealing with the crime you have to stop every single day?

Mr. RoPER. Well, like I said, it allows us to get cooperation from
folks at a lower level, to work up the food chain, so to speak. And
it also allows us to take these people out of the community that are
violent.

Many of the—what you would consider maybe midlevel drug
dealers, sometimes those are the most violent offenders that we
deal with that—in addition to being gang members, drug traf-
ficking organizations, that they also are very violent.

Mr. FORBES. And if you don’t get them off the streets, then they
take good people like Ms. Nunn sometimes and they bring them
into those crime networks, too. Is that not a fair statement?

Mr. ROPER. Yes sir, they do. That is the sad thing about it. It
ruins communities.

Mr. FORBES. Thank you.

Mr. Chairman, my time has expired.

Mr. Scort. Thank you.

Mr. Conyers.

Mr. CONYERS. This is so important, this hearing. I know Marc
Mauer is sitting to your left, Mr. U.S. Attorney, and I think he is
entitled to make some comments about the discussion that has
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gone on, that my good friend, the Ranking Member who, I am
sorry, is leaving us now

Mr. FORBES. Temporarily. I will stay to hear——

Mr. CONYERS. Because I am going to talk about you, my man,
and I don’t want you——

Mr. ForBES. I will stay.

Mr. CONYERS [continuing]. I don’t want you to leave and say,
Wow.

As Chairman, I am working overtime and breeding bipartisan-
ship in the Judiciary Committee. And it is long overdue, and I
want to do it.

But what my colleague—who, if I remember his track record on
these matters, is still a proponent of mandatory minimums and the
death penalty and the gang bills. And then he invites us to vote
it out of Committee and bring it up for a vote.

Well, let’s work on that together, Mr. Forbes. And I would be
willing to—and yes, I will yield.

Mr. ForBES. Mr. Chairman, first of all, I will proudly say I am
very much in favor of the gang bills. I think we have enormous
gang problems in this country. I am proud—I will continue to work
on that.

And T still remember the first

Mr. CONYERS. But what about mandatory minimums?

Mr. ForBES. I will get to that. And I am sure the Chairman will
give you as much time as you will need, if you don’t mind yielding
to me since you are the Chairman.

When we first brought the gang bills before this Committee, your
question to me was, do we have a gang problem in the United
States? I don’t see a gang problem.

Today everybody acknowledges the gang problem. The question
is, what do we do about it? The death penalty, I believe in the
death penalty. I don’t mind saying today that I think the death
penalty cures crime.

The final thing, let me just answer your question on mandatory
minimums. I don’t believe in mandatory minimums across the
board. I think we have an egregious case, and what Judge Cassell
said, we have got to look at that situation, what Mr. Bonner’s case
is; I think we have to examine those situations. We don’t get it
right every time. We don’t always hit the mark.

But what I also do is, I know what Mr. Roper says is echoed by
law enforcement agents across——

Mr. ConYERS. Well, I don’t know if I shouldn’t have let you leave
the room since you are using all my time. But I do this in the spirit
of bipartisanship because we are going to get to the bottom of this
for the first time in 12 years in the House of Representatives.

And now I want to turn to Marc Mauer, who has been before this
Judiciary Committee more times than I can recall, to help us put
this in perspective.

And remember, Mr. Mauer, I am trying to win over Republicans
to support this. So that is why I am being very deferential.

Mr. FORBES. Chairman, with all due respect, you have got the
majority. We are riding along here.

Mr. CoNYERS. Yeah. I have got the majority for 6 months. As a
matter of fact, 6 months and—well, it is 5 months and 25 days,
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so—and it is a pretty thin majority, as I get reminded almost every
day around here.

Mr. Mauer.

Mr. MAUER. I will stay away from political discussion. You can
work that out.

But thank you, Mr. Forbes, for being here.

A couple points on this, first, in terms of looking at sentences of
incarceration. As you point out, the New Orleans system, I think
by all accounts the New Orleans system, as everybody recognizes,
was a mess before Katrina and certainly very much afterwards.

I think the problem we have in any system, not just New Orle-
ans, if we look at who was sentenced to a period of incarceration,
rarely is this solely a function of what the judge has done. Much
more often it is a question of the strength of the evidence the pros-
ecutor has. It has to do with plea negotiations; 90 percent of our
convictions are results of plea negotiations, the strength of the
case, the quality of the defense attorney. And so the judge may or
may not be influential on any given case.

Often, I think the prosecutor would say, I am glad I got a convic-
tion even though they don’t get much time because it is better than
nﬁ)thing. So we have to look very carefully at what is going on
there.

On the question of controlling judges, I don’t know who all these
so-called “soft judges” are these days. I really don’t see much evi-
dence. Certainly, in the Federal system, we have, you know, excel-
lent data pre- and post-Booker, and judges are behaving, I think,
quite responsibly overall and taking these very seriously, as are
State judges.

The broad picture, of course, over the last 30 years we have in-
creased our prison population by over 500 percent. So, somehow,
somebody is sending many people to prison and keeping them there
for a long time.

Now, whether or not we think that is a good idea, I would point
out one of the things that has happened is, we have had I think
a very severe imbalance in resources that has developed. The more
money we have put into the prison system, the less we have on the
front end of probation and parole supervision; and so probation and
parole officials will tell you over and over again that their case-
loads have mushroomed, they can’t provide effective supervision.

So I think we have got into a very vicious cycle now whereby of-
fenders who could be managed appropriately in the community
with services and supervision, now judges and probation officials
are often unwilling to take a chance on that because they don’t feel
they have the proper supervision, and so prison becomes the op-
tion. That is why the whole reentry problem has been recognized
so significantly.

So I think this imbalance, inappropriate incarceration of far too
many low-level offenders, has put the system considerably out of
balance and, I think, done a disservice to what everybody would
agree is that prison should be used for violent, dangerous offenders
that we need to be protected from. Other people can be supervised
in the community.

Mr. CONYERS. Mr. Chairman, based on your promised generosity,
I ask for 1 additional minute.
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Mr. Scort. Without objection. But pending that, I would like to
recognize the presence of the gentleman from Texas, Mr. Gohmert.

Mr. CONYERS. Thank you very much.

We are in a very complicated situation here, and I am just happy
that Howard Coble is here and Judge Gohmert is here, because
these are the folks that are going to help us move toward some
kind of conclusion on this mandatory minimum.

We have got some more hearings that we will probably have to
reach, and I would like to ask Mr. Bonner in terms of his feelings
about—not about the case, about these two Border Patrol agents,
which I think deserves an investigation and a discussion with U.S.
Attorney Sutton at another time. But how do you see us moving
into a more realistic version of criminal justice?

We are fighting gangs, we are fighting drug dealers. In what di-
rection should we be moving from your experience and perspective?

Mr. BONNER. Well, that is a very broad question, Mr. Chairman.
We are clearly losing the war on drugs. Our borders are out of con-
trol. Many of our cities have crime problems that are completely
unacceptable. So I think we need to rethink some of the strategies
that we have been pursuing.

Clearly, when the cost of drugs is cheaper today than it was 10
or 20 years ago, and when our agents on the frontlines at the bor-
der estimate that we seize perhaps 5 percent of all the narcotics
coming across the border, we are not winning the war on drugs.

We are not securing our borders. We are not stopping illegal im-
migration. And I could go on for a long time about ways to improve
the system, but I think it requires a fundamental rethinking of
some of the aspects.

I mean, for example—and I know that I am taking up precious
time, but you opened the door here. So, you know, for example, on
the issue of why do 3 or 4 million people come across our borders
illegally every year? They are coming looking for work, and they
can find work, and as long as that happens, they will come across.

And the drug smugglers are using them as a shield, as a diver-
sion; and that explains why it is so easy to get anything, whether
it is drugs, terrorists or weapons of mass destruction across our
borders.

Mr. CoNYERS. Thank you so much.

And I thank the Chairman for his generosity. I have a lot of
questions for the judges, and we will hopefully get back. Thank
you, Mr. Scott.

Mr. Scort. Thank you.

The gentleman from North Carolina.

Mr. CoBLE. Thank you, Mr. Chairman. Mr. Chairman, I apolo-
gize to you and the Ranking Member. I had two other meetings
and I arrived belatedly. I came in just as Mr. Bonner was speaking.
Good to have you all with us.

Mr. Bonner, most of us are not unfamiliar with the Border Patrol
case about which you testified. What other prosecutions against
law enforcement or Border Patrol officers have been initiated by
U.S. Attorney Sutton?

Mr. BONNER. Mr. Sutton?

Mr. CoBLE. Several?
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Mr. BONNER. Several. The Deputy Sheriff out of Rock Springs,
Texas, Gilmer Hernandez; Border Patrol Agent Gary Brugman out
of Del Rio, Texas; you had Border Patrol Agent Noe Aleman out of
El Paso; you had FBI Special Agent in Charge Hardrick Crawford.

Mr. CoBLE. Do you have concerns about the way those matters
were handled?

Mr. BONNER. I do. I think we need to open up an investigation
and relook at all of those cases because the conduct of the U.S. at-
torney there—and this is not a universal slam against the U.S. at-
torneys because we have many, many fine U.S. attorneys in this
country who get it right consistently. But when you have one who
is exhibiting a pattern of going after the wrong people and giving
immunity to drug smugglers, then I think you have to reopen those
cases and take a long, hard look at them.

Mr. CoBLE. Well, I don’t want the tone or tenor of my question
to imply that I am trying to slam-dunk Mr. Sutton. I don’t even
know him. But let me ask you this—pardon?

Mr. GOHMERT. Go ahead.

Mr. CoBLE. Thank you, Tex.

But, Mr. Bonner, let me ask you this: What specific concerns, if
any, do you have concerning the prosecutor’s decision to immunize
the victim in the Border Patrol case about which you testified?

Mr. BoNNER. Well, I bristle at the use of your word “victim” be-
cause the two victims here were the Border Patrol agents.

Mr. COBLE. Yeah. I don’t disagree with that.

Mr. BONNER. The drug smuggler was immunized. And out of
gratitude for that, he continued in his nefarious ways and was
caught in October of that same year, another load in Clint, Texas,
very near the same area where he was shot by Border Patrol
agents when he pointed a weapon at them.

A van containing 752 pounds of marijuana was discovered, and
the occupant of that house pointed him out, pulled him out of a
photo lineup, named him by name, physical description. And his
brother, who was in Mexico corroborated that. His brother said
that he couldn’t come back because he had been convicted on drug
charges in the U.S. and would be incarcerated if he came back. But
he said, he is the guy that the Border Patrol agent shot about 6
months ago, taking it back to February of that year.

Mr. CoBLE. Well, as I said, Mr. Bonner, none of us is unfamiliar
with that case. We all are very familiar with it. And, Mr. Chair-
man, this may not be for me to say but I think serious consider-
ation should be commuting those sentences, if not pardoning. But
that will be for another day.

I yield back, Mr. Chairman.

Mr. Davis. Mr. Chairman, can I make a parliamentary inquiry?

Mr. Scort. The gentleman is recognized.

Mr. Davis. Simply for a parliamentary inquiry, I don’t want to
waste my questions on this. But there has been a lot of testimony
about a particular U.S. attorney and a particular U.S. case, and I
wonder if the record could be opened to give him a chance to re-
spond.

Mr. ScoTT. It could be. People can send in whatever they want.
The testimony here is not on the case itself or the prosecution, but
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the impact of mandatory minimums. People can ask questions, I
guess, about whatever they want to ask.

Mr. DAvis. I am just simply troubled, Mr. Chairman. There has
been significant commentary about a case that is under way, and
the opposite point of view has not been represented.

Mr. ScorTt. And on appeal—it is presently on appeal. The point
is well taken. And if the gentleman submits any response, without
objection, it will be accepted.

The gentleman from Georgia.

Mr. JOHNSON. Thank you, Mr. Chairman. I am concerned about
the case involving agents Ramos and Compean, and I appreciate
the opportunity that you have taken, Mr. Bonner, to let the Nation
know about what happened. And it was in the context of this hear-
ing, which happens to be on mandatory minimums, that you did
that. And you did it because these two individuals, Agents Ramos
and Compean, have been victimized by the mandatory sentencing
scheme that we have enacted into law here. And that is something
that Mr. Roper, the former DA and current U.S. attorney, feels
very passionately about in terms of the propriety of our mainte-
nance of the mandatory minimums because he feels like they go far
toward enabling crime to be addressed, and crime rates would go
down as a result.

But, nevertheless, what has happened here with Agents Ramos
and Compean is, after they were charged and convicted of assault
with a dangerous weapon and aiding and abetting each other, I
suppose, in that offense and also deprivation of rights under color
of law—and I don’t know what the particulars of the case were, but
it does appear from your testimony that someone was shot in the
buttocks, but they were shot from a side angle; and they were a
fleeing felon with $1 million worth of marijuana.

And so I guess an argument could be made that these Border Pa-
trol agents were simply doing their job.

However, a prosecutor decided to charge them, and he charged
them with a violation of 924(c), which is discharging a firearm dur-
ing the commission of the assault or during the commission of the
deprivation of rights, whichever the case may have been. And that
was a prosecutorial decision that was made by U.S. Attorney Sut-
ton who, by the way, did not make that same decision in a case
involving a fleeing felon who used a weapon and unloaded it and
stopped firing only because he had no more ammunition.

That is what you have testified to, correct, Mr. Bonner?

Mr. BONNER. That is correct.

Mr. JOHNSON. And so the prosecutor is exercising his discretion,
and that discretion translates into what kind of mandatory sen-
tence, if any, would be applicable.

And so Compean and Ramos got charged with 924(c), Mr. Roper,
but the other gentleman did not, prosecutorial discretion, and the
judges don’t have the ability once the prosecutor makes the call as
to who—as to what to charge with. Then you are locking the judges
into what they can sentence the individual for, not the facts of the
case, but the charge that he was convicted of.

So what we have done is shifted discretion away from the judges
to exercise discretion, and hoisted it upon the prosecution which—
by the way, Mr. Roper, I am very impressed with you and, in terms
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of your desire, your strong desire to enforce the law. And I would
say that you probably would be biased in favor of prosecution as
opposed to defense. And I would think that the judges, after hear-
ing the evidence, would be less biased toward one group or one arm
versus the other; in other words, prosecution, defense, the judges
sitting up there and making the decision would be able to weigh
all the evidence and decide without bias what the proper sentence
was.

I believe that is the reason why you are here today, Mr. Bonner,
is because the case of the Border Patrol agents illustrates this shift
of power from the judges to the prosecutor. What do you say about
that, Mr. Roper?

Mr. ROPER. Well, if I understand your question right

Mr. JOHNSON. My question is, isn’t it true that mandatory mini-
mums shift discretion, sentencing discretion, ultimately away from
judges and into the hands of prosecutors?

Mr. ROPER. I think to some degree that is true, yes.

Mr. JOHNSON. Let me ask you, Judge Cassell and Judge
Hinojosa, what are your thoughts on that?

Judge CASSELL. I think you have hit the nail on the head when
you transferred discretion into the arms of the prosecutor, they are
a biased party in the sense that they are representing one side.
They are representing the prosecution. Our job as judges is to try
to balance the competing concerns; and I think from an institu-
tional perspective, we are better able to exercise discretion, better
able to make the individualized judgments that are required in
sentencing decisions and is one of the parties in the case.

Mr. JOHNSON. Judge?

Judge HINOJOSA. Congressman, we have a system in this country
basically where the prosecutors do have discretion. When we get
stopped for speeding, it is the policeman who decides if we are
going to be given a ticket or not. That is just the way the system
is set up. However, it does lead to situations where a prosecutor
can bring something before a court based on particular charges and
therefore deprive the Court of the opportunity to view a range of
sentences.

That is why I, as a judge and certainly as the Chair of the Sen-
tencing Commission, believe strongly that the sentencing guide-
lines try to do away with that prosecutorial discretion to some ex-
tent with regards to the modified real offense conduct that is used
by a judge to determine what the sentence should be; and it goes
beyond just the particular charges, but the actual conduct in com-
mission of an offense as well as all the other factors that would be
considered.

So that is one way that the sentencing guidelines system that
was set up by the Sentencing Reform Act was supposed to bring
this into the judges to, overall, look at the picture of an offense as
opposed to whatever particular charges were brought.

Mr. JOHNSON. Thank you. I have run out of time.

Mr. ScotrT. Thank you. The gentleman’s time has expired.

The gentleman from Texas.

Mr. GOHMERT. Thank you, Mr. Chairman. I appreciate that. And
we had a parliamentary inquiry on the propriety of having hear-
ings with ongoing litigation. I didn’t know if that was talking about
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something today or the EPA hearings yesterday with ongoing liti-
gation.

Mr. Davis. I was talking about the events today.

Mr. GOHMERT. Not about the

Mr. DAvis. Yes. Clarity was needed on that.

Mr. GOHMERT. Okay. Well, I will mention, yesterday was also re-
garding a matter that is involved in pending litigation.

But you know, the mandatory sentencing issue has really sur-
prised me as a former district judge and briefly in the court of ap-
peals in the State system. Every felony that we undertook had a
range of punishment; there was a minimum and there was a max-
imum, and as a judge, I had discretion to go anywhere within that
range. That was the legislative prerogative, to make a range of
punishment, and I never thought much about that being this hor-
rible thing called a mandatory minimum. I had the range of pun-
ishment.

And T appreciate the judges’ comments about their sentencing
guidelines. Some of us remember when the guidelines took place,
some of our Federal judge friends were just going nuts about how
horrible they were, how they could usurp control and discretion of
the Federal judges. And then it seemed, as time went on—kind of
like the frog you put in cool water and eventually warm it up—the
judges got quite comfortable with their discretion having been
taken away. And then to the point that it seemed, in the last year
or two I have been in Congress, we heard judges saying, we haven’t
had that much problem with the guidelines because they took their
discretion away, so they didn’t have to stand as much heat for sen-
tences.

But I just have difficulty understanding why there is so much
problem with the legislature setting a low end and a high end and,
Judge, you have got the middle.

Judge Hinojosa, do you have a problem with having a low end,
or is it that the low end is sometimes too high?

Judge HINOJOSA. I guess the question is on the issue of manda-
tory minimums. I guess what mandatory minimums do do is, they
treat everybody exactly the same. What the Commission has al-
ways felt is that the guidelines and the individual considerations
that get taken into effect, whether it is a mitigating role or an ag-
gravating role, whether it is the use of a firearm or not the use of
a firearm, in the sense that if there is no firearm, there is no po-
tential difference in the sentence. And so the point that is made on
the Commission’s part is that the 35-50-3a factors talk about the
background in the offense conduct of the individual defendants as
well as all these other factors that are to be considered. The guide-
lines that take those into effect in that, that system is different
from a system that automatically starts treating everybody exactly
the same and where you have some cliffs where you might end up
with just a very small amount with regards to drugs, for example,
putting you over the top, as opposed to somebody who has just got
slightly less.

Mr. GOHMERT. But that is the minimum, right, Judge? That is
not the maximum that you can do. That is just the low end; isn’t
that correct?

Judge HINOJOSA. Right.
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Mr. GOHMERT. So I am not sure from your answer—well, my
question was, do you have a problem with the mandatory minimum
not being low enough or just having a mandatory minimum at all?
And I am still not sure where we stand on that.

But I would also point out—I am not—I think McCain-Feingold
was one of the biggest constitutional blunders we had at Congress
that said, Gee, we want to sound like we are toughening up on
this, and as I understand it, it provides for a mandatory prison
sentence; and the President said, Well, gee, just be aware I am
going to sign it if it comes up here; I will let the Supreme Court
take care of it.

The Supreme Court said, Don’t count on us to be constitutional.
So—they punted too, so we ended up with a law that I think has
serious constitutional issues. So it is important that we take a good
look at these issues and not punt to another body because we can’t
count on anybody else.

And I do appreciate the hearing, and I appreciate the Chairman
of the Subcommittee and the Committee of the whole indicating
that this is an important issue. But it seems like the focus ought
to be more on, are the mandatory minimums too high and what
should those be, rather than should we have them at all, leaving
absolutely complete discretion to the judge.

And my time has obviously expired.

Mr. Scort. Thank you.

The gentlelady from Texas, Ms. Jackson Lee.

Ms. JACKSON LEE. Let me thank the Chairman and the Ranking
Member, the Chairman of the full Committee. This is a hearing
long overdue and an important, instructive hearing by the wit-
nesses’ testimony to give us guidance for what I think is the chief
responsibility of this Committee in particular—but the Congress,
Congress first of all, oversight and legislative reform to the extent
that it works for the American people and certainly protecting the
Constitution.

And I do include in the Constitution the issue of the rights of vic-
tims and their families, and the rights of those, of course, who have
been before the judicial system. So I hope that in my questioning—
and I would ask the witnesses if they would give me brief “yes” or
“no” answers.

And, Judge Hinojosa, I am very aware of how fast you spoke the
first time around. But if I could start with you, and just be as brief
as you possibly can be. Do you think it is possible to have a legisla-
tive fix for this issue dealing with mandatory sentencing? Can we
analyze the facts and come up with a balance that might be re-
sponsive to your testimony?

Judge HINOJOSA. I would hope so. And that is a quick answer.
However, you know, at the very least, Congress needs to revisit
this issue and at least start looking at it. Certainly in crack, some-
thing needs to be done. The issue of the safety valve applies in
drug cases. It doesn’t seem to apply—it doesn’t apply in other
cases.

There are a lot of situations where I think that it is time for Con-
gress to start looking at this.

Ms. JACKSON LEE. We should get involved?
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Judge HINOJOSA. And I think from the Commission’s standpoint,
it is true, our last review was 16 years old. There is a changing
docket in the Federal system. We are up to 37 percent of defend-
ants in Federal court are noncitizens of the United States. We are
up to about 24 percent of the docket is immigration. So this is a
very different docket from what it was in 1991.

Ms. JACKSON LEE. Thank you.

Let me just point out the statistic in your Table One, demo-
graphics, which I find appalling. All mandatory cases, you have a
percentage of 32.9 percent African American, 38.2 percent His-
panic. Do you include the Hispanics as immigration cases?

Judge HINOJOSA. In that table we do.

Ms. JACKSON LEE. And so if we were to look at this from an issue
that really faces America on a regular basis, we have got a lop-
sided, almost seemingly discriminatory approach here where we
have over 60 percent almost—in fact, 70 percent, it looks like, of
the defendants are mandatory—happen to be minorities. Is that ac-
curate from your table?

Judge HINOJOSA. It is on this table.

Ms. JACKSON LEE. The one I am looking at. I know there are fur-
ther explanations, but I just want to get that on the record.

Judge HINOJOSA. We also have to realize that up to 43 percent
of the docket is Hispanic, which is a big difference from 10 or 15
years ago, because of the growth of the immigration docket, as both
of us know living in the Southern District of Texas.

Ms. JACKSON LEE. Absolutely. Which clearly points to your issue
of, let’s review this, let’s have the oversight of Congress. Thank
you.

Judge Cassell, you were very clear on the fact that the Judicial
Conference wants to get back in the business of being judges. What
is the single most important element of that message that you are
getting? Why is it so important? Because some people are con-
cerned that the abuse was going the other way, that you will—a
judge, a southern judge of the 1960’s, will throw the book at some-
body who happens to be African American, let someone else walk.

How do you respond to that?

Judge CASSELL. I think we want judges to be able to make the
punishment fit the crime. The only way to do that is to give the
judges the opportunity to assess an individual case, an individual
crime, an individual offender.

Now, you mentioned there may be some problems. We have in
this country an appellate court system that, as the Supreme Court
told us just a couple of days ago, can review the substantive deci-
sions judges make at sentencing. I am a trial judge; if I make a
mistake——

Ms. JACKSON LEE. That appeal process. Let me go to Mr. Bonner
very quickly.

Mr. Bonner, your case is an outrage. I asked the President to
pardon these individuals. But I think we want to get back on track.
Let’s focus on that judge. That judge could have done something
different.

You were not in the courthouse. Do you know from family mem-
bers—and this would be hearsay if you were under oath—but do
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you know from family members whether the judge wanted to do
something else?

Mr. BONNER. I actually was at the sentencing, and the judge’s
hands were tied.

And let me just quickly add that——

Ms. JACKSON LEE. We want to make this a sentencing issue so
I want you to be able to say that. Do you believe the judge might
have wanted to be more lenient?

Mr. BONNER. I think the judge was as lenient as she could be,
given the constraints of the mandatory minimums. On the other
charges, she downward—departed dramatically because she could
have, I believe, in one case levied a 120-year prison sentence; and
what we saw were 11 and 12 years, of course the 10-year manda-
tory.

I don’t believe that Congress ever intended that people who carry
firearms in the performance of their official duties be considered
under that law when they are acting reasonably within of scope of
those duties.

Ms. JACKSON LEE. Thank you. May I get just this last question
from Mr. Mauer, please?

We have got incarcerated persons in under the mandatory sen-
tence, many of them under light drug cases. Do you think part of
our oversight should consider the aging incarcerated persons—non-
violent crimes, nonviolent, inside for something—such as a good-
time, early-release program that might speak to prisoners 40, 45,
50 years old that complements this whole review of the sentencing
process?

Mr. MAUER. Absolutely. And if you talk to corrections officials,
they will tell you that is one of their biggest concerns, the cost of
an aging prison population, the health care costs, and the fact that
everyone knows after the age of 35 or 40, recidivism rates decline
dramatically. So, in terms of any risk to the public, obviously this
is a very low-risk population we are talking about.

Ms. JACKSON LEE. I thank you.

Ms. Nunn, I thank you so very much. Your story obviously—and
I close on this note: You were very fortunate.

Look at what you have done. And I guess you would say—and
I can’t get the answer probably that you were very fortunate, but
how many others are languishing that didn’t get the opportunity?
Is that a “yes” or “no”?

Ms. NUNN. Yes.

Ms. JACKSON LEE. I yield back. I thank the Chairman for his in-
dulgence.

Mr. Scort. Thank you.

I recognize the gentleman from California, Mr. Lungren.
hMr. LUNGREN. Thank you very much, Mr. Chairman. I appreciate
that.

Judge Cassell, I know you have done a tremendous amount of
work in a number of different capacities for victims of crime. And
I have always admired your work, and I know that many in those
organizations appreciate it.

Let me just ask you this: What, if anything, do victims of crime
or victims’ family members, in your experience, feel about manda-
tory minimums? When I was on this Committee in my first life, one
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of the reasons we set up the Sentencing Commission and one of the
reasons that many of us supported some mandatory minimums was
the tremendous disparity across the board in Federal sentencing.

I specifically remember a case where I had a woman in my dis-
trict from southern California who had received an enormous pris-
on sentence on the Federal level for a certain drug offense when
she happened to be down in Texas, from a particular judge at that
time; and virtually every other judge in the Federal system didn’t
sentence that way. And the disparity just seemed to be so obvious.
So I saw it from that standpoint.

But what about from the standpoint of victims who would say,
wait a second? In this case, the person who assaulted me or killed
my brother got this sentence. But someone over here got a far
greater sentence. Same crime.

I know we tried to take care of that with the Sentencing Com-
mission. The Supreme Court gave us a little more guidance on
that, where it seemed to me, take the Sentencing Commission very
seriously, but if you take it too seriously, it is unconstitutional.
Kind of an interesting concept.

But—I understand what they were trying to do, but from the vic-
tim’s perspective on mandatory minimum sentencing, can you give
us any guidance on that?

Judge CASSELL. I think the interesting question is, why are some
crimes subject to mandatory minimums and others not?

We mentioned the case just a year or two ago where the same
day I sentenced Weldon Angelos to 55 years for carrying a gun to
several marijuana deals, I had a murderer who had beaten an el-
derly woman over the head with a log. No mandatory minimum
sentence in that case and the murderer got a shorter sentence than
the man who carried a gun to a drug deal.

There are no mandatory minimum sentences for kidnapping, for
rape, for sexual assault on a child. These crimes are covered in
general by the sentencing guidelines. We have created a system
Wl}llere we have mandatory sentences for some situations, not for
others.

I think the solution is to go with the guidelines across the board.
I am with you on that. I think the guidelines deserve very serious
consideration in all cases. We put in place an appellate system so
that if a judge deviates from the guidelines without a good reason,
that can be reviewed.

Mr. LUNGREN. Both above the guidelines and below the guide-
lines and either side could appeal even though that was a con-
troversy at the time?

Judge CASSELL. Yes.

Mr. LUNGREN. So would you say that, in your opinion, we ought
to get rid of all mandatory minimums, or we ought to go back and
review those mandatory minimums that exist? I mean, do a full re-
view and see how they comport with sentencing guidelines and see
if they may be still necessary in some cases and not others? Or
would you argue that mandatory minimum sentences, as a rule,
are not good?

Judge CASSELL. I think, as a rule, they are not good. But I cer-
tainly understand you are going to need to prioritize your atten-
tion, and I would suggest you prioritize situations where you see
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the mandatory minimum being one place and the guidelines some-
where else. I think that is your clue that you have got a serious
problem.

When you see my case, Weldon Angelos, who was supposed to get
9 years or something like that under the sentencing guidelines, he
ended up getting 55 years. That is an indication that you have got
a difference between what the expert agency is recommending in
a particular situation and what Congress has required.

Mr. LUNGREN. So you are suggesting we are not the expert agen-
cy?

Judge CASSELL. Well, I am suggesting—I am suggesting——

Mr. LUNGREN. The darn Constitution always gets in the way,
tries to tell us what we are supposed to do.

Judge CASSELL. I am a strong believer in the guidelines.

Mr. LUNGREN. And the Constitution?

Judge CASSELL. And the Constitution, absolutely.

But you have created two voices. You want us to listen to the
Sentencing Commission, and in that case they told me 9 years, and
obviously you want me to listen to the mandatory minimum sen-
tencing scheme. It is hard for us to follow two masters.

We certainly want to do the right thing. But we think there
ought to be one clear message as to what should be done in par-
ticular cases. And the guidelines are the one thing that speak
across the criminal code, across all crimes, across all offenders,
across all circumstances. And so it seems to me they should be tak-
ing the lead in most of the cases.

Mr. LUNGREN. And Judge Hinojosa, I know the Sentencing Com-
mission released that report on the disparities between powder and
crack cocaine sentencing. And I recall when we started that dis-
parity back in the 1980’s; it was a response to the cries of certain
communities in this country that they were being overwhelmed by
this. And it was the powerful force that seemed to be upsetting
their communities and hitting them in ways that weren’t being felt
in other communities.

Our response in the Congress was to say, well, one of the ways
to do that is to create a real deterrent. So in those cases where we
saw the presence of a particular type of cocaine really impacted the
community, we were going to give tougher sentences there. I was
one of those who went along with it at the time, thought it made
some sense.

Is your suggestion that we find in retrospect that that disparity
of impact in the community, based on the different types of cocaine,
doesn’t exist or did exist and no longer exists? Did we just make
a mistake in Congress? What would you say on that?

Judge HINOJOSA. Since you invited the commenting, I think I
will.

I think that situation explains to us how we sometimes in our
country react to a specific situation and jump full steam ahead
without seriously studying the issue. And as it turns out, 100-to-
1 was not the correct ratio in the minds of anybody, or very few
people, today; but emotionally, at the time, there was the addi-
tional factor of an additional incident that occurred that led every-
body down this path.
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And so my thoughts on that are, when we have these things hap-
pen in a particular case, we need to look at the overall big picture
and study it.

The Commission has studied this particular issue for a long time;
as you well know, we have sent the fourth report on this issue to
Congress. And in our last hearing it was very hard to find anyone
from all political spectrums, viewpoints, that would come up with
the idea that a 100-to-1 ratio was the correct ratio.

Mr. LUNGREN. I know you are referring to the Len Bias case, 1
believe that occurred at that time. I will say that that did add im-
petus to the effort. But I will say that at that time we were receiv-
ing reports from all over the country, and it was a bipartisan—and
I actually think it was a Member of the other party who brought
that forward. And we thought we were responding to the request
from the communities at that time.

I thank you for your comment.

Judge HINOJOSA. And I don’t disagree with that. I just think that
things change and when we find out more information, I think it
is okay to revisit issues.

Mr. LUNGREN. Sure. Thank you.

Thank you, Mr. Chairman.

Mr. ScotT. Thank you.

The gentleman from Alabama.

Mr. Davis. Ms. Nunn, your case is a paradigm for what I think
Judge Cassell was talking about earlier. It is the way that the
guidelines interact with mandatory minimums to create results
that frankly don’t make a lot of sense on paper.

In your case, what triggered the 10-year minimum in the first
place was that the judge decided to hold you accountable for a cer-
tain amount of cocaine and then what pushed you to the upper end
of the guidelines was, he held you accountable for even more than
that. So I want to focus my questions on the provisions of the sen-
tencing guidelines that operate that, frankly, give judges and pros-
ecutors so much power and give juries, frankly, so little power.

It is the relevant conduct provisions; and let’s take drug cases,
for example. A jury may hear a case of, say, 10 or 15 accounts al-
leging a variety of transactions over a period of time. A jury can
find the defendant not guilty of 14 of those counts and they can
find him guilty of 1 count, say, of possession with intent to dis-
tribute of 25 grams if I am not guilty of all the rest of the con-
spiracy.

When the judge gets to sentencing, she is able to take into ac-
count, if she wishes, all of the conduct that was the basis of the
acquittal, conduct that was never presented to the jury, conduct on
which there is very little evidence, and to base the sentence on a
finding; and her standard is only a preponderance of the evidence,
not beyond a reasonable doubt.

I prosecuted as an AUSA for 4 years. It didn’t matter what the
jury did as long as there was a threshold conviction. The whole
heart of the case where someone got a lot of time or virtually no
time came down to what the prosecutor wanted to put on as rel-
evant conduct and how the judge wanted to evaluate that.

That strikes me as a significant problem in its own right. It
undoes the congressional intent for consistency in these cases. It
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undoes the effectiveness of the guidelines because here is how it
works: If the prosecutor decides, I don’t want to tell the judge
about the extra 3 kilos of cocaine that was seized in Miami, he
doesn’t have to do it. So it gives an enormous amount of influence
to prosecutors.

And the Supreme Court has tried to weigh into this, and I would
like your reaction to this, Judge Cassell and Judge Hinojosa. It
strikes me that, frankly, they have left as many questions as they
have clarified. The Booker case several years ago, the U.S. Su-
preme Court said, well, we are bothered by the massive transfer of
authority to judges and prosecutors.

Judge Stevens said, there may be some seventh amendment im-
plications, it may undercut the right to a jury trial, so therefore,
we are going to unanchor the guidelines from their mandatory
character. So wait several years, another Supreme Court case. Last
week the same Supreme Court which raised questions about the
guidelines and said they are not mandatory says, well, they are not
mandatory, but if you follow them, you are presuming to be acting
correctly on appeal.

Now, in the real world where judges don’t want to get reversed
and try to figure out how to avoid being reversed because they like
good win-loss records too, a judge says, well, I know I don’t have
to follow the guidelines, but if I follow them, I will almost certainly
be upheld and appealed.

So the Court giveth with one hand and taketh away with the
other; and frankly, the Court several years ago invited Congress to
come back and revisit this issue. The Court said, Congress, you
have had now 20 years to look at how these guidelines operate; go
back and tell us if you are content with this system. And unfortu-
nately, the Congress said, well, we would rather have the Court
tell us what is constitutional. We don’t want to even accept the
Court’s invitation to act.

But I would like to get the judges to comment on what you think
if you are comfortable with commenting on it, what you think of
the Supreme Court jurisprudence and the inconsistency of the ju-
risprudence in the last several years of the guidelines.

Judge CASSELL. I think, rather than criticize the Supreme Court,
let me just hit this particular point which is, I have already criti-
cized some of the things Congress has done. I think the real prob-
lem with mandatory minimum sentences is that they are one-di-
mensional.

Take Ms. Nunn’s case, the only what kind of drugs were involved
and what was the quantity? Once he knew what the quantity was,
that was the end of the story; that was the sentence that had to
be imposed.

The advantage of the guidelines is that they are multidimen-
sional. They allow not only consideration of quality, but the role in
offense, any other mitigating or aggravating circumstances. And
that is what we have to do.

You mentioned judges worried about win-loss records, I think we
are not so much worried about win-loss records as we are about
doing the right thing in particular cases. We have defendants. We
have their family members. We have victims, as Mr. Lungren men-
tioned. We have prosecutors and defense attorneys.



161

We have those sentencing hearings with everyone there, and yet
our hands are tied in these mandatory minimum sentencing cases;
we can’t do what we think is the right thing.

Mr. Davis. Judge, this is the concern. I am not impugning
judges.

The point that I am making is, the way that the system works
does not have the transparency that I think the Congress wanted
or the transparency that the Sentencing Commission intended,
Judge Hinojosa. The way the guidelines work as a practical matter
is the most important part of whether someone gets the fate that
Ms. Nunn has, or if someone walks out in a few years is not what
the jury decides; it is what a given AUSA decides, what a judge de-
cides.

And I will make this final point. In my experience on both the
prosecution’s side and the defense side, here is what drives wheth-
er or not prosecutors bring in particular relevant conduct. Did the
defendant cooperate? If the defendant didn’t cooperate, we will
throw the book at him. If we got ticked off because the jury gave
us a “not guilty” verdict on some counts, we will really come back
and make a fourth relevant conduct stage? If the defendant files a
motion that is too obnoxious, maybe we will come back and decide
to bring an even more relevant conduct?

Some of those considerations are blatantly impermissible, some
of those are borderline; but in all instances, they give an enormous
amount of power to judges as opposed to the prosecutors to put
facts in front of judges or not to do so.

And I can’t imagine that that is what Congress intended 20 years
ago. And I hope it is not what the Supreme Court intends either.

Judge HINOJOSA. Could I answer?

Mr. Scortt. Certainly.

Judge HINOJOSA. Congressman Davis, I guess I am one of the
few judges left who has done sentencing without the guideline sys-
tem and before the Sentencing Reform Act. I did it for about 4-1/
2 years and then have done it since 1987 with the sentencing
guidelines.

I will say that the guideline system did bring transparency and
due process that we did not have. As you all know, beforehand, I
would just go on the bench and say, zero to 20 years, and pick out
whatever sentence it was. I did not have to give the defense nor
the prosecution to go ahead and explain to me why I might be
wrong.

I considered acquitted conduct without ever telling anyone, be-
cause it made sense to me to treat somebody differently who might
have heard evidence, might have committed another crime, as op-
posed to somebody who had not committed, in my mind, another
crime. So the transparency, the due process, has been brought
about by the Sentencing Reform Act through the guidelines.

The other thing that the statute actually says under Title 18,
section 1661, no limitation shall be placed on the information con-
cerning the background, character, and conduct of a person con-
victed of an offense which a court of the United States may receive
and consider for the purpose of imposing an appropriate sentence.
And so what we do have is, we do have the relevant conduct.
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We do have—the Supreme Court in Watts said that acquitting
conduct based on the discretion of the judge could be considered.
The guidelines themselves say it has to be a reliable indicia of evi-
dence in order for you to be able to proceed with regards to rel-
evant conduct.

My impression has been that prosecutors try to give us too much
relevant conduct. My role as a judge is to try to figure out exactly
what some informant may have said is really true, or not, with re-
gards to the amount of the drugs. So I guess it depends on the
prosecutor to some extent. But we, as judges, have this role of try-
ing to determine the facts and then determine the appropriate sen-
tence. It is a difficult job. And I know it is difficult for Congress
to deal with these issues also, but it is about the hardest thing that
we do in the courtroom.

Mr. DAvis. Chairman, if you would indulge me 15 seconds, I
would simply make this comment. I would like to see us move to
a world where, frankly, just as in civil cases, juries are asked to
make a range of factual findings in addition to liability. I would
like to see us move toward a world where juries made factual de-
terminations of whether or not the person was accountable for 500-
to-1.5 kilos, whatever the other ranges are. I would like to see us
move to the point where those determinations were made by juries
so we didn’t have, in effect, trials happening at the sentencing
phase with a much lower standard of evidence when it happens
with a real jury.

Mr. ROPER. Mr. Chairman, if I could just be recognized for a sec-
ond.

I would hate to give the impression that prosecutors across the
country are engaged in hiding relevant conduct from a judge. I
don’t permit that in my office. I never did that in the years that
I served as the prosecutor, trying to manipulate the guidelines.

I think there is a responsibility prosecutors have to provide evi-
dence so that the court will have the ability to consider the full op-
tions under the guidelines, and my fear is, if we do away with the
guideline sentences, we will go back to what I saw as a prosecutor
when I had a defendant brought in to testify that received 15 years
in Texas for a bank robbery, pre-guidelines, and he was com-
plaining because he had a defendant in his cell in prison that re-
ceived 2 years in Federal prison for a similar type bank robbery.

Mr. ScoTT. Thank you. I would like to thank all of the witnesses
for their testimony.

Excuse me. The gentleman from Texas.

Mr. GOHMERT. Could I ask unanimous consent to comment on
Mr. Davis’ good suggestion? Just 1 minute?

Mr. ScorT. The gentleman is recognized.

Mr. GOHMERT. I think Mr. Davis makes a good comment. That
might be of great assistance if we did require those.

In some limited cases in Texas State law we have started doing
that. It is an enormous help. If the jury makes the finding, it takes
us out of some unknown or unelected or unappointed person back
there, who is just hired to make these determinations; and I think
that would be very helpful.

And it does sound like, though, the mandatory minimum is not
so much objectionable as it is the way they are enhanced up. And
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if there were a way to look at that and maybe make incremental
increases so it is not just a huge jump up to some 55-year sentence
when it should be a 9-year; and the suggestion of Judge Cassell
that maybe we look at that in terms of where are the discrepancies
between the Sentencing Commission’s recommendation and what
the law requires and possibly make those areas where we could
clean up with legislation.

I appreciate the gentleman’s suggestion.

Mr. Davis. I thank the gentleman.

Mr. ScorT. Thank you. I think we have to differentiate between
the guidelines and what is permissible to ratchet things up, accord-
ing to the guidelines, and a statutory mandatory minimum that ig-
nores the guidelines; and if the statutory mandatory minimum is
above what the guidelines would say, you would start off at the
mandatory minimum regardless of mitigating circumstances and
everything else.

So I think the comment was considering for the purpose of guide-
lines whether or not you meet the mandatory minimums. That is
one question.

The other is—excuse me—for the purpose of guidelines whether
you ratchet up the sentence, whether you can consider behavior for
which you were found not guilty.

The mandatory minimums, you don’t even get to the guidelines;
you are stuck by statute with a minimum sentence. So they are
slightly different situations, but they are, as you have suggested,
very much overlapped. So that is something that we need to look
at.

And we appreciate your comments. If there are no further com-
ments, I would like to thank the witnesses for their testimony.

Members will have additional—who have additional questions
will forward them, and we will forward them to the witnesses and
ask that you answer them as promptly as possible for the record.
Without objection, the hearing record will remain open for 1 week
for the submission of additional materials.

Without objection, the Committee stands adjourned.

[Whereupon, at 11:32 a.m., the Subcommittee was adjourned.]






APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE LOUIS J. FREEH

I support House Bill 71 and the repeal of Delaware’s mandatory minimum drug
sentencing laws. When these laws were first passed, lawmakers hoped that these
“tough on crime” sentences would catch those at the top of the drug trade and deter
others from entering it. More than two decades later, we know better. Drugs are
cheaper, purer and more available than ever before, and America’s prison popu-
lation has tripled to more than 2.1 million. Today, Delaware houses 7,000 inmates
at a cost of $230 million per year. Delaware’s prison and jail population has more
than quadrupled in the last 25 years and our correction expenditures have soared.
Still, drug use has not declined and our communities are not safer. We don’t need
any more evidence to know that these laws do not work.

As a former FBI agent, federal prosecutor, and federal judge, I have first hand
experience in law enforcement, in prosecution, and on the bench, and I see clearly
that Delaware’s mandatory minimum drug sentencing laws should be repealed.
Without question, drug dealers belong off our streets and in prison, but Delaware’s
mandatory minimum drug sentences do not apply only to dealers or violent offend-
ers. Delaware’s mandatory minimum drug sentencing laws are based solely on the
type and weight of the drug involved. The equivalent of a few packets of artificial
sweetener can be enough to trigger a mandatory minimum sentence. Take one away
and no mandatory minimum applies. Add one and an addict faces a long term of
imprisonment.

I have the greatest respect for law enforcement officers and the vital role they
play in our criminal justice system. The hours are long and the work dangerous,
and law enforcement officials should be given all of the tools necessary to do their
jobs. However, we cannot arrest our way out of our nation’s drug problem. With the
repeal of mandatory minimum drug sentencing laws, Delaware’s judges would again
be able to consider fully all the aggravating and mitigating circumstances of each
case, factors including physical and mental impairment, mental retardation and du-
ress. With such discretion, judges will be equipped to identify drug dealers and im-
prison them; to recognize those in need of drug treatment and treat them; and to
handle all offenders as unique individuals and sentence them appropriately. Dela-
ware’s sentencing guidelines and Truth-in-Sentencing Law would remain in force,
helping to guide judges in their decisions and ensuring that offenders complete their
sentences.

Research has shown that imprisonment alone does not guarantee public safety
and there is no evidence that mandatory minimum drug sentencing laws are effec-
tive in deterring drug crime. With incarceration rates so high in Delaware, and
without a corresponding drop in drug crimes or improvement in public safety, it is
a matter of necessity that we explore effective means of reducing our expanded pris-
on population through solutions that will help our state to focus its resources on
violent offenders and on programs that will revitalize communities, reduce recidi-
vism, and promote the successful reentry of ex-offenders back into society. It is time
for Delaware to follow the growing momentum within our state and across the na-
tion and join the many states including New York, Michigan, and most recently our
neighbor Maryland, that have recognized the need for reform and repealed or re-
structured mandatory minimum drug sentencing laws. We need to do away with the
short-term, flawed solution to drug crime posed by these sentences and focus our
resources on proven alternatives to incarceration.

——
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Chairman Scott, Representative Forbes, Members of the Subcommittee, 1 respectfully
submit this statement for your examination of federal mandatory minimum sentencing laws.

T applaud you for holding this hearing on an important matter that has long been both
ignored and misunderstood. This is the single most important issue your subcommittee can
address when you consider its impact on crime in American streets and on the day to day
operation of every facet of the federal criminal justice system.

Mandatory minimum sentencing directly affects how the federal government uses
its crimiual justice resources. The failure of the Department of Justice to follow the spirit of
the 1986 sentences has unintentionally allowed major criminal organizations to avoid
prosecution and become more efficient — now selling cocaine of higher quality for less
money than they did in 1986. Hopefully this hearing renews the critical process of
Congressional oversight of the federal criminal justice system.

As Mr. Conyers, Mr. Lungren, and Mr. Coble recall, from 1981 through 1988, I was

1
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Assistant Counsel to this subcommittee. During those years I was the subcommittee counsel
principally responsible for federal drug laws, and oversight of the federal anti-drug effort.

In 1986, | was the subcommittee counsel principally responsible for developing the
Narcotics Penalties and Enforcement Act (reported as H.R. 5394 and enacted as Subtitle A
of Title I of the Anti-Drug Abuse Act of 1986, P.L. 99-570) that created 5- and 10-year
mandatory minimum sentences for drug offenses, most infamously for crack and powder
cocaine.

The law enforcement problem with mandatory minimums

The popular focus on the general unfaimess of mandatory minimums, the racial
imbalance of crack cocaine prosecutions specifically, and the excessive 100 to 1 ratio of crack
and powder cuantity triggers have concealed another critical failing of the current drug
mandatory minimum sentences — the minimal trigger quantities have distracted federal law
enforcement agencies and prosecutors from their mission by improperly defining high level
drug trafficking.

All Members of Congress can agree that one consideration in Congress’s determination
of sentences for offenses is to identify the most serious offenses in order to guide the Justice
Department to give its greatest emphasis to cases of federal significance. Congress’s goal in
1986 in creating the mandatory minimum sentences was to redirect the Justice Department’s
priorities to more effectively fight the drug trade by focusing on disruption of high-level
trafficking.

Defining the mission of federal drug enforcement

Congress needs to resolve the important question of the mission of federal drug
enforcement. Drug cases completely dominate federal criminal dockets and criminal justice
activities. These cases are brought by local United States Attormney offices.

Should each U.S. Attorney simply bring whatever drug cases of local significance are
brought to him or her, in effect serving as local “super prosecutor?” That is, should the primary
decisions about how to use the uniquely powerful federal criminal justice resources be decided
locally on a case by case basis?

Or, should each U.S. Attorney be part of a nationally coordinated anti-drug team that
focuses precious federal resources on cases of national and international significance? Should the
activities of a few thousand federal agents and few thousand federal prosecutors be coordinated
to target the most powerful and dangerous criminal organizations with undistracted in-depth and
sophisticated investigations and prosecutions?

While Congress can recognize the temptation of the first role, the wiser approach is the
latter. Otherwise, federal criminal justice initiatives will be scattered, haphazard and half-
hearted. Perhaps half the federal districts in the country should see no drug prosecutions at
all because they do not have jurisdiction over genuinely appropriate federal cases. The

2
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number of prosecutors in many federal districts should be reduced so that they can be assigned to
high-level investigations coordinated in Miami, Houston, Phoenix, San Diego, New York, etc.
where enormous shipments of drugs arrive routinely for redistribution around the nation..

If America’s anti-drug strategy is going to reduce the quantity and quality of cocaine sold
in America’s crackhouses or drive up the price of crack to discourage use and to encourage drug
dependent persons to seek treatment, the well-managed, sophisticated organizations that
collectively deliver hundreds of tons of cocaine to the American market must be attacked
and destroyed. This is the unique mission of federal drug enforcement.

Does any Member of this Subcommittee imagine that the law enforcement agencies in
Mexico, for example, have the sophistication, independence, resources, and integrity to
effectively take down the major drug cartels that are rampaging across our border? Is any
Member under the misimpression that these organizations’ cocaine distributions are measured in
grams as opposed to tons?

Just as the Sentencing Reform Act of 1984 brought a large measure of uniformity to
federal sentencing across the nation’s 96 districts, in 1986 Congress attempted to guide federal
prosecutors to fight global criminal organizations involved in drug trafficking, money
laundering, assassination and terrorism in a more nationally focused manner. An effective assault
on these criminal organizations requires centralization in identifying and carrying out priority
investigations. Congress utterly botched the job by picking quantity triggers of 5, 50, 500
and 5000 grams of crack and powder cocaine to define high priority cases because these
amounts are more typical of the amounts sold over a short period of time by an active
cocaine retail operation.

The distraction of minor cases

In my first year working for the House Judiciary Committee I learned an aphorism that I
was told was an informal mantra in the Justice Department: “Little cases, little problems. Big
cases, big problems.” Congress hoped to address that problem by creating mandatory minimums
and identifying categories of major cases, but Congress placed the bar at ankle height, and failed
to change Justice Department patterns or practices.

Only the United States federal government has the resources to effectively combat global
criminal organizations. But around the country, U.S. Sentencing Commission data demonstrate
that federal agents pursue mostly local low-level, and street-level drug cases even though they
trigger the mandatory minimums with 50 grams of crack or 5000 grams of powder. Frankly,
they are wasting federal resources and, ultimately, betraying their local law enforcement allies,
and the American people who are desperate to see progress in the war on drugs.

If the federal drug prosecutions were brought against appropriate high-level defendants,
whatever their race, would there be political challenges about the racial mix of the defendants? I
don’t think so. The current scandal is that the majority of the overwhelmingly Black and
Hispanic crack and powder defendants are low-level offenders receiving long sentences more
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appropriate for major traffickers.

Congress’ goals for the mandatory minimum legislation

In 1986, Congress had a laudable goal for the mandatory minimum legislation — “to give
greater direction to the DEA and the U.S. Attorneys on how to focus scarce law
enforcement resources.” The Judiciary Committee said in its report, “The Committee strongly
believes that the Federal government’s most intense focus ought to be on major traffickers,
the manufacturers or heads of organizations, who are responsible for creating and
delivering very large quantities of drugs.” (H.Rep’t. 99-845, Part 1, Sept. 19, 1986, pp. 11-
12).

This point deserves emphasis. First, by 1986, every state police organization, and most
county and municipal law enforcement agencies of any size, had highly-trained narcotics agents
and bureaus. Far more state and law enforcement officers than DEA Special Agents were
engaged in the specialized tactics and procedures of enforcing the drug laws. Suppressing the
illegal drug trade was not primarily a Federal government activity.

Second, throughout the 1980s, in numerous committee hearings in both Houses of
Congress, Members of Congress expressed a strong concern for more effective coordination and
division of labor in fighting the drug trade. Congress passed legislation in 1982 (vetoed), in 1984
and 1988 to try to require a more coherent, prioritized and focused federal drug enforcement
effort.

Most Members of this subcommittee fully understood the enormous capacity of state and
local law enforcement agencies to police neighborhood, local and city-wide retail drug
trafficking. This capacity is even greater today than it was in 1986. For the past decade, state
and local law enforcement agencies have collectively been making between 1 and 1 2 million
arrests for drug abuse violations each year. State courts impose about one-third of a million
felony drug convictions annually. State prisons hold between 400,000 and 500,000 drug
offenders.

In contrast, even after the vast expansion of the federal effort over the past two decades,
the number of federal drug cases that are brought is dramatically smaller -- in the range of 20 to
30 thousand cases per year.

Congress’s primary goal made sense: focus the federal effort, using the assistance
of the military and intelligence agencies, the cooperation of foreign governments, and the
ability to gather financial evidence globally, upon the cases promising the greatest impact
in dismantling the drug trade and supply — the high level cases. Focus federal drug
enforcement upon the most serious criminals — those who use their profits and acquire the
power to assassinate, to corrupt, and to finance terrorism.

The Subcommittee’s approach in 1986 was to tie the punishment to the offenders’ role in
the marketplace. A certain quantity of drugs was assigned to a category of punishment because
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the Subcommittee believed that this quantity was easy to specify and prove and “is based on the
minimum quantity that might be controlled or directed by a trafficker in a high place in the
processing and distribution chain.” (Zbid. emphasis added).

However, we made some huge mistakes. First, the quantity triggers that we chose are
wrong. They are much too small. They bear no relation to actual quantities distributed by
the major and high-level traffickers and serious retail drug trafficking operations, the
operations that were intended by the subcommittee to be the focus of the federal effort.

The second mistake was including retail drug trafficking in the federal mandatory
minimum scheme at all. Unfortunately, without holding any hearings to gather expert advice
and operating in haste and without full consideration of the implications, the Subcommittee also
envisioned a federal enforcement role against the managers of the retail traffic. (/bid.) Federal
retail drug enforcement should be an anachronism. Forty and more years ago, when the national
and international drug trafficking universes were much smaller, the Federal Bureau of Narcotics
routinely made retail level arrests, in part because a retail dealer would have been likely to
provide information to prosecute “up the chain” of distribution. However, now, retail distribution
is many organizations and many transactions removed from the genuine large scale
organizations. Major drug trafficking organizations are much larger, richer enterprises now than
40 or 50 years ago, and are a much greater threat to global stability.

The myth of an anti-Black crack law
In the years following the 1986 enactment, it became apparent that the Department of

Justice, in its crack cocaine prosecutions, was disproportionately targeting African-Americans.
In 1995, Dan Weikel, writing for The Los Angeles Times (May 21, 1995), reported that since
1986 no whites had been prosecuted for crack cocaine offenses in the federal courts in Los
Angeles, Boston, Denver, Chicago, Miami, and Dallas, or seventeen states.

Even in 2006, the Department of Justice prosecuted ten Black detendants on crack
cocaine charges for every white defendant. Because of the sentencing guidelines, low-level crack
defendants, on average, get longer sentences than high-level powder cocaine defendants,
according to the U.S. Sentencing Commission’s 2002 report to Congress.

The apparent Justice Department emphasis on incarcerating black crack defendants has
led to the myth that the crack sentences, compared to the powder sentences, were intended to
punish blacks. Congress did not intend to more harshly punish black drug offenders in
1986. But the real inequality in sentencing crack and powder cocaine defendants legitimately
demands reform. The inequality in sentencing has led to the observation that the quantity trigger
ratios between crack and powder cocaine are 100 to 1, and the suggestion that the 100 to 1 ratio
is the source of the racial disparity in sentencing,

The myth of the 100 to 1 ratio
How did the 100 to | ratio of 500 grams of powder to 5§ grams of crack come about? The

“wn
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suggestion that this ratio was based on a Congressional finding or understanding that crack was a
“black drug” and powder cocaine was a “white drug” is false. Congress may have believed that
the crack problem in 1986 was particularly acute in poor black urban neighborhoods, but that did
not drive the selection of the quantity triggers.

Responding to the inflammatory idea that the ratio was designed with race in mind, an
alternative narrative has been constructed — equally unfounded — that Congress determined that
crack was much more dangerous than powder cocaine and therefore more deserving of greater
punishment than powder cocaine on a weight basis. This is completely untrue as well.

I was at the table in 1986 when this bill was being drafted. The Subcommittee on Crime
was attempting to apply higher punishments in the mandatory sentences strictly on the basis of
the more significant role of the offender in the drug trafficking pipeline. Higher-level traffickers
were to be punished more severely. Based largely on information that 1 obtained from an expert
consultant to the Select Committee on Narcotics Abuse and Control, a Metropolitan Police
Department narcotics detective named Jehru St. Valentine Brown, the Subcommittee concluded
that a trafficker in 20 grams of crack cocaine was trafficking at the same “serious “ level in the
marketplace as a trafficker in 1000 grams of powder cocaine. We believed a “major” trafficker
could be identified if he trafficked in 100 grams of crack or 5 kilograms of powder cocaine. This
is spelled out in the report of the Committee on the Judiciary (H. Rept. 99-845, Pt. 1, pp.16-18).
Coincidentally, these both were a ratio of 50 to 1. There were no findings regarding
addictiveness of crack, the prevalence of in utero cocaine exposure (i.e., “crack babies”), or
violence in the drug market, or other measures of harmfulness or dangerousness of crack vis a vis
powder cocaine. Congress never developed a ratio of relative harms between crack and
powder to create a ratio between the quantity triggers.

Many critics of the large proportion of and long sentences for low-level Black and
Hispanic crack offenders have highlighted the 100 to 1 ratio to illustrate the irrationality of the
crack quantity triggers compared to the powder cocaine triggers, since crack and powder cocaine
are pharmacologically similar.

The fallacy of only fixing the crack- powder ratio
The emphasis on the ratio led some members of the Sentencing Commission, officials in

the Clinton Administration, and U.S. Senators to fix the racially disproportionate prosecutions of
crack cases by finding a new ratio between crack and powder to adjust the low crack cocaine
triggers. Their approach, which has a certain logic, is to ascertain the correct rafio of
harmfulness between crack cocaine and powder cocaine. This misses the point of federal
cocaine enforcement. Federal cocaine quantity triggers should not be sending a message that
crack is more harmful (that’s the job for NIDA, CSAP, and the Department of Education). The
quantity triggers should be sending a message to DEA agents and federal prosecutors that high-
level cases are the only appropriate subjects for federal investigations.

The preoccupation with the ratio has led to bills that lower the powder cocaine quantity
triggers to achieve the correct “harmfulness” ratio. Such bills fail to credit the proper role of
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Federal drug enforcement and, more ominously, perpetuate the serious problem that the small
quantity triggers present to the criminal justice system. The law enforcement goal should be to
elevate the federal focus to the highest-level, multi-ton traffickers, not prosecute more low
level powder cocaine traffickers on the mistaken impression that they are more likely to be
white. Meaningful federal prosecutorial activity is being sacrificed to the symbolism of being
tough on crack or being tough on powder cocaine.

Well-intentioned legislation now pending in the U.S. Senate risks repeating the mistakes
of 1986 by affirming a flawed definition of a high level cocaine trafficker. The quantity triggers
in those bills could be quickly measured by children with a kitchen scale. Congress must not fix
the wrong thing which is the coincidence of a 100 to 1 ratio between tiny (50 grams) and
insignificant (5000 grams) without fixing the fundamental mistake of 1986 — absurdly low
quantity triggers for powder cocaine that lead federal agents away from targeting the heart of the
illegal drug business.

Current evidence of the distraction of low quantity triggers

Low quantity trigger mandatory minimums have given the Justice Department the wrong
signal about the drug cases Congress and the American people want fought with federal
resources. They distract DEA and other Federal agents from the high-level cases.

The U.S. Sentencing Commission has compiled data that illustrate the system-wide
misuse of federal mandatory sentences. The Commission deserves the nation’s thanks for
detailing in May 2007 the enormous number of insignificant cases brought by U.S. Attorneys
around the nation, cumulatively, and on a district by district basis.

My nomination for the most egregious waste of federal criminal justice resources in a
federal district for FY 2006 is New Hampshire. The United States prosecuted 41 crack cocaine
cases with a median weight of 3.1 grams, and only 10 powder cocaine cases with a median
weight of 200 grams. (U.S.8.C. 2007 Report to Congress on Cocaine and Federal Sentencing
Policy, pp.108-114). What a waste of hundreds of thousands of dollars in agent, prosecutor,
judicial, imprisonment and support staff time are in these cases!

1n quantitative terms more appropriate examples of federal cocaine case selection in FY
2006 were:

# cases crack median wt. gms, # cases powder  median wt. gms
Southern California 1 33.6 97 22,020
Puerto Rico 12 775 48 332,350
Arizona 4 143.0 147 13,040

Unfortunately the data do not reveal the fraction of these cases that may have been simply
“mules,” and not the leaders of organizations responsible for delivering such quantities.

Another example of wasted federal resources was Eastern Virginia, which had the
highest number of crack cocaine prosecutions of any district in the nation, 253. Over one-third of
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those crack cases involved less than 25 grams — all retail level cases easily prosecuted by
Virginia’s competent Commonwealth’s Attorneys.

Crack cocaine is almost always only created by retail organizations a short distance from
where it is sold. Crack is not the form of cocaine involved in international smuggling or national
distribution.

Twenty years after the enactment of the crack and powder cocaine mandatory minimums,
America’s anti-drug effort is far from disrupting the heart of the global cocaine trade. Federal
cases devoted to crack cocaine prosecutions are a distraction from that focus. Placing federal
prosecutors in districts which have no role in the international drug trade to simply bring some
drug cases of local significance is a waste of national resources.

Conclusion

Until Congress decides to repeal mandatory minimum sentences for the various reasons
well expressed by other witnesses, the pro-law enforcement issue for reform of drug mandatory
minimums is to set the quantity triggers at the appropriate levels for high level traffickers.

I suggest, for the ten year mandatory (up to life imprisonment), an appropriate quantity
trigger that would properly direct the investigative energy of highly trained, dedicated and well
equipped federal agents and prosecutors against major global criminals is on the order of one
metric ton, 1000 kilograms of cocaine. For the five year mandatory (up to 40 years
imprisonment), an appropriate trigger quantity to target mid-level but important cocaine
traffickers would be in the range of 100 to 200 kilograms.

Similar revisions would make sense for all of the drug quantities set forth in 21 U.S.C.
841(b).

When these quantities become the typical levels of federal prosecutions —not 52 grams of
crack cocaine nor 16 kilos of powder cocaine which was the median for high level traftickers in
2000 as reported by the U.S. Sentencing Commission in 2002 — then America’s neighborhoods
will be getting the federal drug law enforcement they deserve to fight their neighborhood’s crack
houses and open air drug markets. Then our communities may begin to enjoy a reduced cocaine
problem that our White House National Drug Control Strategy purports to offer.

###
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The Hosorable Bobby Scott The Honorable Randy Forbes
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amd Homeland Security and Homeland Security
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Washington, D.C. 20515 Washington, D.C. 20515

Re:  Hearing on “Mandatory Minimum Sentencing Laws™
Dear Chairman Scott and Ranking Member Forbes:

Thank you for holding hearings on the subject of Mandatory Minimum Sentencing Laws. The
American Bar Association ("ABA”) is pleased 1o submit this statement of our views for
Subcommittes's consideration and inchusion in the record of the June 26, 2007 hearing on this
important subject. The American Bar Association is the world's largest volunary professional
organzation, with a membership of over 410,000 lawyers (including a broad cross-section of
prosecuting attorneys and criminal defense counsel ), judges and law students worldwide. The
ABA continuously works to improve the American system of justice and 1o advance the nule of
Law i the world. The ABA believes that mandatory minimum sentencing laws are incompatible
with the requirements for jus sentencing and we support their repeal by Congress.

Mandatory Minimum Sentences In General

The Association has deveded significant time and interest to the broad subject of federal
senbencing reform amd has dene so with a sense of urgency in recent years pamicularly through
the work of its membership Section of Criminal Justice, its Justice Kennedy Commission and its
Commission on Effective Criminal Sanctions

At the ABA’s August 2003 Annual Meeting in San Francisco, US. Supreme Court Justice
Anthony M. Kennedy challenged the legal profession 1o begin a new public dialogue sbout
American sertencing and other criminal justice issues. He raised fundamental questions abowt
the faimess and efficacy of a justice system that disproportionately impeisons minonties. Justice
Kennedy specifically addressed mandatory minimum sentences and stated, 1 can neither accept
the necessity nor the wisdom of federal mandatory minimum sentences.” He continued that “[ijn
o0 many cases, mandatory minimum sentences are unwise of unjuss.”

In response to Justice Kennedy's concems, the ABA established a Commission (the ABA Justice
Kennedy Commission) to investigate the state of sentencing and corrections in the Linited States
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and to make recommendations on how to ameliorate or correct the problems Justice Kennedy
identified. One year to the day that Justice Kennedy addressed the ABA, the ABA House of
Delegates approved a series of policy recommendations submitted by the Kennedy Commission.
Resolution 121 A, approved August 9, 2004, urged all jurisdictions, including the federal
government, to “[r]epeal mandatory minimum sentence statutes.” The same resolution calls
upon Congress to “[m]inimize the statutory directives to the United States Sentencing
Commission to permit it to exercise its expertise independently.”

The Kennedy Commission resolution re-emphasized the strong position that the ABA
traditionally has taken in opposition to mandatory minimum sentences. The 1994 Standards for
Criminal Justice on Sentencing (3d ed.) State clearly that “[a] legislature should not prescribe a
minimum term of total confinement for any offense.” Standard 18-3.21 (b). In addition,
Standard 18-6.1 (a) directs that “[t]he sentence imposed should be no more severe than necessary
to achieve the societal purpose or purposes for which it is authorized,” and “[t]he sentence
imposed in each case should be the minimum sanction that is consistent with the gravity of the
offense, the culpability of the offender, the offender’s criminal history, and the personal
characteristics of an individual offender that may be taken into account.”

Mandatory minimum sentences raise serious issues of public policy. Basic dictates of fairness,
due process and the rule of law require that criminal sentencing should be both uniform between
similarly situated offenders and proportional to the crime that is the basis of conviction.
Mandatory minimum sentences are inconsistent with both commands of just sentencing.

Mandatory minimum sentences have resulted in excessively severe sentences. They operate as a
mandatory floor for sentencing, and as a result, all sentences for a mandatory minimum offense
must be at the floor or above regardless of the circumstances of the crime. This is a one-way
ratchet upward and, as the Kennedy Commission found, is one of the reasons why the average
length of sentence in the United States has increased threefold since the adoption of mandatory
minimums. Not only are mandatory minimum sentences often harsher than necessary, they too
frequently are arbitrary, because they are based solely on “offense characteristics” and ignore
“offender characteristics.” In addition, mandatory minimum sentences can actually increase the
very sentencing disparities that they, in theory at least, are intended to reduce. The reason is that
it is prosecutors who sentence by the charging decisions they make, rather than judges imposing
a sentence, taking into account all relevant factors regarding an offender and a charged offense.
Mandatory minimum sentencing schemes shift discretion from judges to prosecutors who lack
the training, incentive, and often appropriate information to properly consider a defendant’s
mitigating circumstances at the charging stage of a case.

Mandatory Minimum Cocaine Sentences
Justice Kennedy’s 2003 address to the ABA specifically noted the harsh consequences of
mandatory minimum cocaine sentences:

Consider this case: A young man with no previous serious offense is stopped on the
George Washington Memorial Parkway near Washington D.C. by United States Park
Police. He is stopped for not wearing a seatbelt. A search of the car follows and leads to
the discovery of just over 5 grams of crack cocaine in the trunk. The young man is
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indicted in federal court. He faces a mandatory minimum sentence of five years. If he had
taken an exit and left the federal road, his sentence likely would have been measured in
terms of months, not years.

***Under the federal mandatory minimum statutes a sentence can be mitigated
by a prosecutorial decision not to charge certain counts. There is debate about this, but in
my view a transfer of sentencing discretion from a judge to an Assistant U. S. Attorney,
often not much older than the defendant, is misguided. Often these attomeys try in good
faith to be fair in the exercise of discretion. The policy, nonetheless, gives the decision to
an assistant prosecutor not trained in the exercise of discretion and takes discretion from
the trial judge. The trial judge is the one actor in the system most experienced with
exercising discretion in a transparent, open, and reasoned way. Most of the sentencing
discretion should be with the judge, not the prosecutors.

Justice Kennedy’s views are consistent with ABA policy.

The 2004 Report accompany ABA Resolution 121 A emphasized the dangers of shifting
sentencing authority from judges to prosecutors and the special danger that sentencing of
minority offenders will be disproportionately harsh:

Aside from the fact that mandatory minimums are inconsistent with the notion that
sentences should consider all of the relevant circumstances of an offense by an offender,
they tend to shift sentencing discretion away from courts to prosecutors. Prosecutors do
not charge all defendants who are eligible for mandatory minimum sentences with crimes
triggering those sentences. 1f the prosecutor charges a crime carrying a mandatory
minimum sentence, the judge has no discretion in most jurisdictions to impose a lower
sentence. If the prosecutor chooses not to charge a crime carrying a mandatory minimum
sentence, the normal sentencing rules apply. Although prosecutors have discretion
throughout the criminal justice system not to charge offenses that could be charged and
thereby to affect sentences, their discretion is pronounced in the case of mandatory
minimums because of the inability of judges to depart downward.

Federal drug sentences also illustrate some of possible effects of mandatory minimum
sentences on racial disparity. When compared either to state sentences or to other federal
sentences, federal drug sentences are emphatically longer. For example, in 2000, the
average imposed felony drug trafficking sentence in state courts was 35 months, while
the average imposed federal drug trafficking sentence was 75 months. In 2001, the
average federal drug trafficking sentence was 72.7 months, the average federal
manslaughter sentence was 34.3 months, the average assault sentence was 37.7 months,
and the average sexual abuse sentence was 65.2 months.

These lengthy sentences largely result from the impact of the Anti-Drug Abuse Act of
1986 (ADAA). The ADAA created a system of quantity-based mandatory minimum
sentences for federal drug offenses that increased sentences for drug offenses beyond the
prevailing norms for all offenders. Its differential treatment of crack and powder cocaine
has resulted in greatly increased sentences for African-Americans drug offenders.
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The Act set forth different quantity-based mandatory minimum sentences for crack and
powder cocaine, with crack cocaine disfavored by a 100-to-1 ratio when compared to
powder cocaine. Thus, it takes 100 times the amount of powder cocaine to trigger the
same five-year and ten-year minimum mandatory sentences as for crack cocaine. The Act
does three other things: (1) It triggers the mandatory minimums for very small quantities
of crack -- five grams for a mandatory five-year sentence and 500 grams generates a ten-
year term. (2) It makes crack one of only two drugs for which possession is a felony. (3)
It prescribes crack as the only drug that triggers a mandatory minimum sentence for mere
possession.

The overwhelming majority of crack defendants are African-American, while the
overwhelming majority of powder cocaine defendants are white or Hispanic. In 1992,
91.4% of crack offenders were African-American, and in 2000, 84.7% were African-
American. The disproportionate penalties for crack offenses obviously have a great
impact on African-American defendants in federal prosecutions. (Footnotes omitted)

The ABA has long recognized that legislation is needed to end the disparity in crack versus
powder cocaine sentencing. At its August meeting in 1995, the House of Delegates of the
American Bar Association approved a resolution endorsing the proposal submitted by the U.S.
Sentencing Commission to Congress which would have resulted in crack and powder cocaine
offenses being treated similarly and would have taken into account in sentencing aggravating
factors such as weapons use, violence, or injury to another person.

The American Bar Association has not departed from the position that it took in 1995, and the
U.S. Commission’s May 2002 Report to the Congress: Cocaine and Ivederal Sentencing Policy
confirms the ABA’s judgment that there are no arguments supporting the draconian sentencing
of crack cocaine offenders as compared to powder cocaine offenders. We continue to believe
that Congress should amend federal statutes to eliminate the mandatory differential between
crack and powder cocaine and urge that the Subcommittee respond favorably to the May 2007
recommendation of the U.S. Sentencing Commission to enact legislation that treats both types
of cocaine similarly.

Not only do we believe that the crack-powder distinction is arbitrary and unjust, but we find
that it has a large, disparate effect on minorities that calls into question whether the United
States is adequately concerned with equal justice under law.

It is important to emphasize, however, that the ABA not only opposes the crack-powder
differential, but we also strongly oppose the mandatory minimum sentences that are imposed
for all cocaine offenses. The ABA believes that, if the differential penalty structure is moditied
so that crack and powder offenses are dealt with in a similar manner, the resulting sentencing
system would remain badly flawed as long as mandatory minimum sentences are prescribed by
statute. But, eliminating the disparity would leave mandatory minimum sentences in place.
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Early Release of Tll and Aged Prisoners

The ABA also urges Congress to consider whether current law is adequate to address situations
where fundamental changes in a prisoner’s circumstances since sentencing make that person’s
continued incarceration unjust and inequitable, as well as an unacceptable economic burden.
Apart from the situation where changes in sentencing laws are made retroactive, the only way
under present law that a prisoner may be released early from prison (aside from executive
clemency) is through a motion to the sentencing court by the Bureau of Prisons (BOP) under
18 U.S. C. § 3582(c)(1)(A)(i). This provision authorizes a sentencing court to reduce a term
of imprisonment for:"extraordinary and compelling reasons.” BOP has in the past interpreted
this provision very narrowly, to apply only where a prisoner is weeks away from death, in a
manner that we believe is inconsistent with Congress’ intent. The Sentencing Commission has
recently issued policy guidance that may encourage g reliance on this statute in a broader range
of cases in the future: this new policy guidance urges BOP to consider making a motion for
release from imprisonment where a prisoner has a terminal and serious chronic illness, is
disabled (including as a result of aging), or has some compelling family circumstances such as
the death of a minor child’s caretaker.

The ABA has for many years urged a more expansive use of courts’ authority to reduce a
prison sentence in extraordinary cases, including cases in which a prisoner has grown old and
seriously ill while incarcerated. We are gratified that the Sentencing Commission has at last
taken the steps to encourage BOP to bring to a court’s attention cases worthy of this relief.
However, it remains to be seen how BOP will respond to the Sentencing Commission’s policy
guidance. (Indeed, the Justice Department has predicted that any policy guidance that varied
from BOP’s practice would be a “dead letter.”) It may be that there are more efficient ways of
handling such exceptional cases, and we urge Congress to monitor the situation as BOP
considers how it will carry out the mandate given it by the Sentencing Commission’s new
policy.

Collateral Consequences of Conviction

Finally, the ABA also urges Congress to consider how federal laws and policies create barriers
to the reentry and reintegration of offenders, particularly in the area of employment and
professional licensure. The collateral consequences of conviction have grown exponentially in
recent years, as have backgrounding practices, which together exclude people with criminal
records from many opportunities. Many of these barriers have been created or encouraged by
federal law and policy. We believe these issues are properly considered as part and parcel of
federal sentencing policy, even though their applicability is considerably broader than the
relatively small community of federal offenders.

In conclusion, the American Bar Association supports repeal of federal mandatory minimum
sentencing laws, We urge the Judiciary Committee to conduct further hearings on this subject.
In addition, we believe there is a growing consensus in the current Congress to act to end the
crack-powder disparity in sentencing and to repeal specific mandatory minimum sentences for
simple cocaine possession. We urge the Subcommittee to move forward and approve such
legislation.

Thank you for consideration of our views.
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Sincerely,

Karen J. Mathis
President
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(210) 384-7452

UNITED STATES ATTORNEY JOHNNY SUTTON SETS THE RECORD STRAIGHT
REGARDING THE PROSECUTION OF RAMOS AND COMPEAN

Former Border Patrol Agents Ignacio Ramos and Jose Compean were found guilty by a unanimous jury in a
United States District Court after a trial that lasted more than two and a half weeks. The two agents were
represented by four experienced and aggressive trial attorneys, all of whom vigorously challenged the
Government’s evidence through argument and direct and cross examination.

Both agents told their storics from the witness stand and had full opportunities to explain their version of
events and to offer their own evidence. The jury heard all admissible evidence, including the defendants’
claims of sell defense, but the jury did not find their stories credible.

The case is now on appeal to the U.S. Courl of Appeals for the Fifth Circuit, which recently agreed with the
District Court that Ramos and Compean should not be released on bond pending appeal.

Unfortunately, some of the media attention and heated debate over the prosecution of this case has been based
on, and has led to, many [actual inaccuracies and unfounded criticism. The purpose of this fact sheet is to
identify some of those inaccuracics and provide corrcctions with factual information from the public record, to
the extent possible given that this case is currently on appeal.’

Allegation: THE AGENTS WERE JUST DOING THEIR JOBS AND SHOULD NOT HAVE BEEN
PROSECUTED

Response: Securing our nation's borders can be a tough and dangerous job. Often, Border Patrol agents find
themselves in difficult and dangerous situations. The Border Patrol provides them with guns and the law
allows them to defend themselves. The law allows for the use of deadly force when an agent reasonably fears
imminent bodily injury or death. But, an agent is not permitted to shoot an unammed suspect who is running
away, regardless of whether the victim is illegally in this country or turns out to be a drug smuggler. In order
to maintain the rule of law, federal prosceutors cannot look the other way when law enforcement officers
shoot unarmed suspects who are running away, then destroy evidence, engage in a cover-up, and file official
reports that are false.

' The page numbers referenced herein are to the transcript availabie on the website at
hitp://www.usdo].gov/usao/txw/press releases/index.html
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There was no credible evidence that the agents were in a life-threatening situation or that Osvaldo Aldrete
Davila, the Mexican alien, had a weapon that would justify the use of deadly force. In fact, Border Patrol
Agent Oscar Juarez, who was at the scene, testified at trial that he did not draw his pistol becausc he did not
believe that Aldrete posed a threat to his or Agent Compean’s safety. Vol VIII p. 173; Vol. IX, p. 22. He also
testified that Aldrete’s hands were empty when Compcan attempted to strike Aldrete with the butt of
Compean’s shotgun. Vol. VIII, p. 176. By the time Agent Juarcz saw Compean shooting, Aldrete was almost
in Mexico. Vol. IX, p. 21-22.

The crimes committed by these agents are felonies, not mere administrative oversights. This was not a simple
case of discharge of a firearm that was not reported. The truth of this case is that Agents Ramos and Compean
intentionally, and with the intent to kill, shot 15 times at an unarmed man who was running away from them
and who posed no threat,

Allegation:  THE GOVERNMENT LET THE DRUG SMUGGLER GO FREE BY GIVING HIM
BLANKET IMMUNITY

Response: We arc in the business of putting guys like Aldrete behind bars. In fact, this office lzads the nation
in the number of drug smuggling cases we prosecute. My office would have much preferred to sce Aldrete
convicted and sent to prison for his crimes. Aldrete was not proseculed for the drugs he had on February 17,
2005, because of the conduct of Agents Ramos and Compcan. Instead of arresting Aldrete as he attempled to
surrender, Agent Compean tried to strike Aldrete with the butt of his shotgun. Vol. VI, p. 174-175; Vol. IX,
p. 13; Vol VI p.107. When Agent Compean missed, lost his balance and fell into a ditch, Aldrete ran arcund
him and toward Mexico. Vol. VIII pp. 176-178. Compean got up, ran after Aldrete, and fired at him fourteen
times as Aldrete ran away. Vol. XIIl, pp. 161-164; Vasquez Transcript, pp.37-38; Vol. XIV, p. 153. When
Compean stopped shooting, Ramos tired once, Vol X1I, p. 209, and struck Aldrete in the buttocks. Vol FII,
pp. 117-122. Aldrete fell to the ground and waited for the agents to arrest him. Vol, Vil, pp. 122, 133.
According to Aldrete, when he saw the agents had turned and walked away, making no effort to apprehend
him, he crosscd the river into Mexico. Vol VII, pp. 123-125, 133.

Because the agents failed to apprehend him, and because (hey later lied about the shooting, there was no way
to prove Aldrete’s involvement except through Aldrcte’s own admissions and cooperation. Even Ramos
admiitted that by not reporting the shooting, he prevented the recovery of evidence that would have made it
possible Lo prove the marijuana case against Aldrete. Fol. XIII p. 88.

With respect to the immunity offered to Aldrete, it is not unusual for prosccutors to give immunity to
witnesses, victims and even defendants suspected ol criminal activity, in order to secure testimony, evidence,
or other participation in a case. Givenr Ramos’ and Compean’s criminal conduct in this case, there was
insufficient, legally admissible, competent evidence to prosecute Aldrete in this case, ¥ol. XIII, p. 88; Vol.
XIV, pp. 70-71, and we could not force him to return to the United States through extradition. His testimony
and cvidence were needed to investigate and prosecute violent criminal activity by federal agents.
Accordingly, in exchange for his agreement Lo come to the United States and testify truthfully about the events
that occuired on February 17, 2005, Aldrete was promised that he would not be prosecuted for offenses he
disclosed that he committed on that date. This immunity, as a practical matter, gave up very little, sincc the
case against him was not proseculable,
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Allegation: ALDRETE HAD A GUN AND THE AGENTS ONLY FIRED IN SELF DEFENSE

Response: The jury in this case evaluated the testimony from Border Patrol agents, including the defendants,
whose testimony established that Aldrete did not have a gun in his hands when Compeun had an opportunity
to arrest him. Agent Juarcz testified that Aldrete’s hands were visible and empty as Aldrete approached
Compean, Vol VI, pp. 175-176, Vol. IX, p, 155. Ramos testified that he did not see anything in Aldrete’s
hands as Aldrete moved through the ditch. Fol XIII p. 43. Compean lestilied that Aldrele’s hands were
cmpty as he went through the ditch and later, that Aldrete had no weapon in his hands. Vol XIII, pp. 154-155;
Vol. XIV, pp. 66-68, 71-72. In his statement to investigators, Compean admitted that Aldrete had attempted to
surrender with both hands open and in the air. In their sworn testimony, Agents Juarez and Compean both
confirmed that Aldrete had his hands in the air, Vol. VIII, p. 175; Vol. IX, pp. 155-156; Vol. Xili, pp. 154-155;
Vol XIV, pp. 66-68, 71-72, in an apparent effort to surrender.

Testimony also revealed that Agents Ramos and Compean never took cover nor did they ever warn the other
agents to take cover. Vol. VI p. 176; Vol. X, pp. 168-169. This action contradicts their claims that they
believed they were in danger. Had Agents Ramos and Compean truly believed Aldrete was a threat, they
would not have abandoned him after the shooting, Vol. ¥II, pp. 122-125, and they would have warned their
fellow agents who arrived at the scene to stay out of the open while an armed suspect was on the loose.

Agent Compean testificd that after the shooting, he picked vp his spent casings and threw them into the
drainage ditch. Vol. X1, pp. 165-166; Vol. XIV, p. 157. He even admilted that he may have picked up
Ramos’ casing. Vol. XIV, p. 158. He could not explain at trial why he did this. Vol XIIf, pp. 165-166; Vol.
XIV, pp.156-158. Agent Arturo Vasquez testified that Compean actually removed the casings from the scenc,
showing them to Vasguez as Compean was returning to the Fabens Border Patrol Station. Vasquez Transcript,
pp. 36-38. According to Vasquez, Compean showed him nine spent casings and calculated he was missing
five more, based on the number of live rounds remaining in his magazine. Vasquez Transcript, pp. 37-38. If
the agents had believed that the shooting was justified, they would have left the crime scene undisturbed and
lel the investigation absolve them. Their conduct established that the agents knew that Aldrete did not have 2
weapon and they knew he posed no threat to them as he fled.

Immediately following the shooting, when Ramos cncountercd Agent Jose Luis Mendoza near the van, Ramos
did not say he was in fear for his lifc or that he shot at anyone. ¥o!. X, p. 35. While Compean confessed to his
fellow agents, David Jacquez and Vasquez, that he shot at the driver, he did not tell them that the driver had a
gun, that he saw somothing shiny in the driver’s left hand, or that he or Ramos were ever in danger, Vol X,
pp. 69-70, 80; Vasquez Transcript, p. 35. Had Aldrete actually had a gun or a shiny object in his left hand, or
had Aldrete truly posed a danger to either Ramos or Compean at any time, they would have broadcast to any
and everyone that the driver had a gun.

Allegation: THE AGENTS WERE NOT SURE OF WHAT THEY SAW BECAUSE IT WAS IN
THE MIDDLE OF THE NIGHT

Response: The events of Feb. 17, 2005, occurred at approximately 1:00 P.M. MT. Vol. VIIf, pp. 103-104;
Vol. X, p. 191,
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Allegation: AGENT COMPEAN WAS BLOODIED FROM A STRUGGLE WITH ALDRETE

Response: Compean testified at trial that he had a cut to his hand and a cut to his chin. Vol XIIT, p. 168. He
told Agent Mendoza that he cut his chin when he slipped and fell trying to apprehend Aldrete. Vol. X, pp. 32-
33. Agent Jacquez noticed the cut between Compean’s thumb and finger, but did not consider the injury to be
traumatic, Fol. X, p. 90. Compeun cleaned up the cuts in the bathroom at the station. Vol. X7, p. 77. Compean
twicc told his supcrvisor that he had not been hit or assanlted by Aldrete. Vol. X, pp. 217; Vol X, p. 77. He
also refused to fill out an injury report. Had Compcan been assaulted he would have reported this to his
supervisor. Vol X, p. 217.

Allegation: AGENT RAMOS CLAIMS THAT THE BULLET EXTRACTED FROM ALDRETE
MIGHT NOT HAVE COME FROM HIS SERVICE WEAPON

Response: Agent Ramos stipulated and agreed before trial that the bullet extracted from Aldrete came from his
service weapon. Vol. VII, pp. 118-121. This stipulation wus based on independent forensic analysis that
Ramos did not dispute at trial.

Allegation: THESE AGENTS DID NOT REPORT THE SHOOTING TO SUPERVISORS
BECAUSE TIIE SUPERVISORS WERE ON THE SCENE OF THE SHOOTING

Response: The evidence introduced at trial and credited by the jury demonsiraled that no supervisors were on
the scene during the shooting. Two supervisors arrived after the shooting. Vol. X; pp. 22-25. Field Operations
Supervisor Jonathan Richards arrived after the shooting, after all but two other agents were already on the
scene. Vol X, p. 209.  Supervisor Robert Amold arrived shortly after Richards. Vol. X, p. 216, Vol. X1, p. 72,
Richards was not aware there had been a shooting, Fol. X, p. 225, and no one reported the shooting (o him.
Supervisor Richards testified that he first learned of the shooting when he was interviewed about the incident
by the agent of the Inspector General in mid-March, about a month after the shooling. Fol. X, p. 239.
Supcrvisor Ameld first learned of the shooting in mid-March, when he was told two agents were soon to be
arrested for it. Vol XI, p. 78.

Ramos admitted that he knew Border Patrol policy required him to report a shooting within an hour. Vol X717,
pp. 18-19. He had been a firearms instructor Vol. X711, pp.19-20 and a member of the evidence recovery team
responsible for investigating shootings. Vol. Xi/i, p. 4. Compean also knew he was required to report the
shooting and he did not. ¥ol. XIV, pp. /69-170. Compean admitted to Luis Barker, then the Chief of the E1
Paso Border Patrol Secior, that he knew he had to report the shooting and that he knew it was wrong for him
and Ramos not to report the shooting. Vel XT, p.167. Compean admitted to Barker that he knew (hat if he
had reported the shooting, they would havc gotten in trouble. Vol. X7, p.167.

Allegation: TIIESE AGENTS DID NOT REPORT THE SHOOTING BECAUSE BORDER
PATROL POLICY PROHIBITS THEM FROM DOING S0

Rcsponsc: Border Patrol policy requires that a Border Patrol agent who fircs his or her weapon anytime (on or

off duty), must notify their supervisor within an hour. Further, Border Patrol policy requircs that all who

participated in or observed the shooting shall report it to their supervisor. Testimony of several agents and

supervisors as well as the transcript of the radio transmissions, indicate that no supervisor was on scenc at the
4
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time of the shooting. Yet, neither Ramos nor Compean reported the shooting of Aldrete as required by Border
Patrol policy. Ramos’ assertion that supervisors already knew about the shooting, or that somconc clsc had
reported it, is inaccurate, unsupported by the evidence, and did not excuse their obligation to report within an
hour.

Additionally, Compean proceeded to write the J-44 report (the Report of Apprehension or Seizure) conceming
the incident, with input from Ramos. The report made no reference o several key events that afternoon,
including Compean's cncounter with Aldrete on foot in the ditch, his having pointed the shotgun at Aldrete,
the ensuing foot chase as Aldrete fled, and the firing of shots at Aldrete. The claim that Border Patrol policy
does not require the reporting of a shooting in the I-44 is specious. To protect agents involved in shootings
from self-incrimination, the Border Patrol practice allows for an agent other than the one involved in the
shooting to write the I-44. The I-44 still must include all significant information about the events being
reported. That includes the fact that shots were fired. By undertaking to write the I-44, Compean was required
to write a truthful report, not a report that contained material omissions amounting to falsehoods. Indecd, in
the context of Border Patrol practices and policy, by undertaking to write the I-44, Compean was intentionally
crealing the impression that there was no shooling, And by omilling the relevant facts, with the aid of Ramos,
they submitted and causcd to be submitted a false report.

Allegation: THE BALLISTICS REPORT FAILED TO PROVE THE BULLET CAME FROM
RAMOS’ GUN AND THE MEDICAL REPORT OF THE BULLET ENTRY WAS
CONSISTENT WITH RAMOS’ CONTENTION THAT THE SMUGGLER WAS
TURNING AROUND WITH WHAT LOOKED LIKE A WEAPON

Response: Agent Ramos stipulated and agreed before trial that the bullet extracted from Aldrete came from his
service weapon. Vel. Vii, pp. 118-121. This stipulation was based on independent forensic analysis thal
Ramos did not dispute at trial. The stipulation was entered into evidence at trial with Ramos’ agrcement.
Regarding Aldrete’s movements at the time the bullet struck him, the medical testimony was inconclusive.
Vol IX, pp. 197-98. The doctor testified he could not know exactly how Aldrete was turned. Vol. LY, p. 193,

Allegation: RAMOS AND COMPEAN DID NOT BELIEVE THEY WOUNDED THE SMUGGLER
BECAUSE HE KEPT RUNNING AND ESCAPED ACROSS THE BORDER INTO A
WAITING VEHICLE

Responsc: This assertion is dircctly contradicted by Compean’s handwritten statement provided to the
investigator in which Compean stated “I think Nacho [Ramos] might have hit him.” Vol XV, p. 155.

Allegation: RAMOS AND COMPEAN’S ONLY “LIE” WAS THAT THEY GAVE AN
INCOMPLETE REPORT OF THEIR CONFRONTATION WITH THE SMUGGLER
ON FEBRUARY 17, 2005

Response: These agents were prosecuted and convicted of the serious felony offenses of illegally using deadiy
force when their lives were not in danger, depriving another of rights under color of law and obstructing
justice. There was no credible cvidence that the agents were in a life-threatening situation or that Aldretc had a
weapon that would justify the use of deadly force. In fact, Border Patrol Agent Juarez, who was at the scene,
testified at trial that he did not draw his pistol becausc he did not belicve that Aldrete posed a threat to his or
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Agent Compean’s salety. Vol VIII p. 173, Vol. IX, p. 22. He also testified (hat Aldrete’s hands were empty
when Compean attempted to strike Aldrcte with the butt of Compean’s shotgun. Vol. VIII pp. 175-176. By
the time Agent Juarcz saw Compcan shooting, Aldrete was almost in Mexico. Pol. LY, p. 22.

Allegation: THE GOVERNMENT SHOULD HAVE PROSECUTED THE DRUG SMUGGLER
AND GIVEN IMMUNITY TO THE BORDER PATROL AGENTS

Response: My office would have much preferred to see Aldrete convicted and sent to prison for his crimes.
We are in the business of putting guys like Aldrete behind bars. In fact, this office leads the nation in the
number of drug smuggling cases we prosecute. Because the agents could not identify him, found no
fingerprints tying him to the van and did not apprchend him after shooting him, the casc against Aldrete could
not be proved. Furthermore, the shooting of a fleeing suspect who posed no threat to agents Ramos and
Compean is a serious crime that federal prosecutors could not ignore.

Allegation: THE GOVERNMENT USED THE WRONG LAW THAT CARRIES A MANDATORY
ADDITIONAL 10 YEAR SENTENCE.

Response: The prosecution used the law that Congress enacted. Congress made it a crime to discharge a
firearm during a crime of violence, punishable by a mandatory prison term of al leasl len years. Agenls
Ramos and Compean committed that crime, as well as others. Congress did not provide an exemption for law
enforcement officers. The crimes committed by these agents were serious -- shooting 15 times at a flecing,
unarmed suspect -- and because of that this charge was warranted.

Allegation: THE GOVERNMENT WITHHELD CRUCIAL EVIDENCE FROM THE JURY

Response: The prosecution did not withhold any admissiblc evidence from the jury. The prosccution provided
the defense an opportunity to see the government's evidence before trial. This is standard operating procedure.
The trial judge ruled on a number of evidentiary issues during trial, and excluded evidence that was not
relevant or admissiblie under the Federal Rules of Criminal Procedure and the Federa! Rules of Evidence,
which govern all federal trials. Those rulings are subject Lo review on appeal by the Filth Circuit Court of
Appeals and the United States Supreme Court. This procedure is what distinguishes a (rial at law ffom a street
fight or free-for-all. Deciding guilt or innocence according to cstablished rules is what makes this a civilized
country.

Allegation: THE JUDGE KEPT FROM THE JURY ALDRETE’S CLAIM THAT HIS FRIENDS
HAD CONSIDERED A “HUNTING PARTY” TO GO SHOOT SOME BORDER
PATROL AGENTS

Response: These allegations were addressed by the district court. Vol. VI, pp. 215-217. The admissibility of
testimony is committed to the discretion of the trial judge, based on the Federal Rules of Evidence and other
Icgal precedent, and is subject to review by the Court of Appeals. Beyond that, the government cannot
comment other than to say that the defendanis received a [air and thorough trial and will have {ull opportunity
to have their casc revicwed on appeal.
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Allegation: A DEPARTMENT OF HOMELAND SECURITY MEMO DATED MAY 15, 2005,
SHOWS THAT THE TWO AGENTS DID GIVE A PROMPT, COMPLETE, ORAL
REPORT TO SUPERVISORS WIIO WERE ACTUALLY PRESENT ON FEBRUARY
17, 2005, THE SUPERVISORS DECIDED NOT TO MAKE A WRITTEN REPORT

Response: The evidence demonstrated that no supervisors were on the secne during the shooting, Two
supervisors arrived after the shooting. Field Operations Supervisor Jonathan Richards arrived after the
shooting, after all but two other agents were already on the scene, Fol. X, p. 209. The second supervisor,
Robert Amold, arrived shortly after Richards. Fol. X, p. 216, Vol. Xi, p. 72. Radio transmissions admiited at
trial corroborated this testimony. Richards was not awarc there had been a shooting, Vol. X, p. 223, and no one
reported the shooting to him. Supervisor Richards first learned of the shooting when he was interviewed about
the incident by the Inspector General agent in mid-March, about a month after the shooting. Vol. X, p. 239.
Supervisor Arnold first learned of the shooting in mid-March, when he was told two agents were soon to be
arrested for it. Vol XI, p. 78. Both Ramos and Compean admilled in their testimony at trial that they did not
report the shooting as required.

Ramos admitted that he knew Border Patrol policy required him to report a shooting within an hour. Vol. XIif,
pp. 18-19. He had been a firearms instructor and a member of the evidence recovery team responsible for
investigating shootings. ¥ol. X1, pp. 19-20, 84. Compean also knew he was required to report the shooting
and he did not. Vol XIV, pp. 169-170.

Allegation;: THESE AGENTS WERE SENTENCED TO TOO MUCH TIME IN FEDERAL
PRISON

Response: Congress determined the penalties imposed on Ramos and Compean by setting the punishment for
discharging a firearm during a crime of violence at a mandatory minimum of ten years (in addition to any
other sentence imposed). Title 18, United States Code section 924(c)(1)(A)Gii). Congress did not make an
exception for law enforcement officers. Instead, Congress specifically debated the issue and determined that
no exceplion should be made and that the law should apply to officers who misuse their privilege to carry a
firearm.

Allegation: SINCE THE TRIAL, JURORS HAVE STATED THAT THEY WERE COERCED BY
TIIE FOREPERSON INTO RENDERING A GUILTY VERDICT

Response: Because an appeal is pending, we cannot directly commcent on the content or legal implication of
possible juror statements. However, we can clarify a few facts. On March 8, 2006, the jururs were polled in
open court immediately after announcing their verdicts and all said without hesitation or cquivocation that the
verdicts were theirs. Ramos and Compean filed motions for new trials based on juror affidavits in October
2006. The government responded and the District Court denied their motion.

Allegation: RAMOS WAS IMPROPERLY PLACED IN THE GENERAL PRISON POPULATION
WHERE HE WAS BEATEN.

Response: Ramos was processed into the federal prison system in much the same manner as other former law
enforcement officers who are convicted of crimes and currently serving sentences in prison. As a general
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matter, the Federal Bureau of Prisons (BOP) determines the appropriatc institution in which to house inmatcs
based on information from many sources, including the courts, the probation office, the U.S. Marshals Service
and the prisoncr. There arc some inmates who, based on their backgrounds and other characteristics, have
difficulty functioning in the general population. The BOP has the ability to scgregate such offenders from
other inmates. When innates arrive at the institution to which they have been designated, as a part of the
intake screening process, staff discuss with inmatcs the living conditions in segregation and in general
population. The decision to segregate is based on the totality of the circumstances and necessarily limits the
prisener’s [reedom of movement, recreation, visitation, and communication. As such, whenever it is possible
to do so safcly, inmates are housed in the general population.

In this case, Compean, through his counsel, requested to be separated from the general prison population, and
he was. In responsc to BOP’s inquiry, Ramos’ counsel indicated in a letter that Ramos did not want to suffer
any of the “punitive consequences™ of segregation and that he preferred to be houscd in the general
population. The Federal Bureau of Prison’s objective is o ensure that all of its more than 195,000 inmates are
housed safely and securely and provided appropriate programs and services, including appropriate medical
Cdre.

Allegations: THE GOVERNMENT WOULD NOT RELEASE THE TRANSCRIPT OF THE TRIAL
WITHOUT WHICH THE BORDER PATROL AGENTS COULD NOT APPEAL

Response: The United States Attorncy’s Office has no involvement in the preparation of the trial transcript
and made it available to the public soon after it was received. Indeed, our office requested an expedited copy
of the trial transcript from the court reporter on October 17, 2006, even though the government did not plan to
hring an appeal. The transcript was received from the court reporter on Friday, February 9, 2007, and as a
public service, we posted il to our website by Tuesday, February 13, 2007,

The ability of Ramos and Compean to appcal has no refation to the prosecution rccciving a copy of the
transcript. The former agents had the same ability to order the transcript from the court reporter as the
prosceution.

Allegation: THE GOVERNMENT DENIED RAMOS AND COMPEAN’S FREEDOM PENDING
APPEAL

Response: The district court properly applied the law enacted by Congress, which mandated the agents’
detention pending appeal after they were convicted of crimes of violence. On February 22, 2007, the Court of
Appeals for the Fifth Circuit affirmed the District Court’s ruling, No. 06-51489,

Allegation: ALDRETE HAS BEEN SUBSEQUENTLY ARRESTED FOR SMUGGLING MORE
DRUGS INTO THE UNITED STATES, BUT THE GOVERNMENT WILL NOT
PROSECUTE HIM

Response: Our office aggressively prosecutes drug offenders every day in court. If we had a provablc case
against Aldrete, we would prosecute him. There have been allegations about subsequent drug activity by
Aldrete. As of today, to our knowledge there has been no arrest or indictment of Aldrete for any drug activity.
As a general matter, U.S. Attorneys’ offices do not comment on pending investigations. Moreover, because
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some evidence cvaluated by the trial court has been placed under scal and the appeal in this casc is currently
pending, we cannot comment specifically on the facts alleged by some in the media and Congress. But, to be
clear, the immunity provided to Aldrete extended only to offenses committed on February 17, 2005. In
conjunction with law enforcement agencies that investigate crimes, this office vigorously enforces the nation’s
taws, and will continue to do so. If we obtain information that gives us a provable case of criminal activity by
Aldrele, we will prosecute him,

Allegation: THE DRUG SMUGGLER WAS AWARDED A GREEN CARD OR OFFERED
PERMANENT RESIDENT STATUS IN EXCHANGE FOR I11S TESTIMONY

Response: Aldrete was not given a green card or offered permanent resident siatus in the United States, As is
common practice in investigations and law enforcement operations that require assistance [rom persons not
legally residing in the United Statcs, immigration officials obtained “paroles™ or fixed term, limited use
documents that permitted Aldrete to enter the United States. In this case, Aldrete was permitted to enter the
United States for medical treatment associated with the removal of the bullet, a key piece of evidence in the
casc, as well as to help prepare for and provide testimony at trial in El Paso. To the best of our knowledge, the
last time he was legally allowed to enter the United States was in February 2006, to lestify al trial.

Allegation: ILLEGAL ALIENS DO NOT HAVE ANY CONSTITUTIONAL RIGHTS

Response: The United States Supreme Court has held that the Constitution protects all persons in the United
States whether they arc here legally or illegally. Zadvydas v. Davis, 533 U.S, 678, 693 (2001). Itisa
violation of the Fourth Amendment to shoot an unarmed person who poses no threat to the shooter. Tennessee
v. Garner, 471 U.5. 1 (1985). This law applies regardless of immigration status., Zadvydas, 533 U.S. at 693.

Allegation: AGENT RAMOS WAS BORDER PATROL AGENT OF THE YEAR
Response: Agent Ramos has never received any formal recognition or award for being the Border Patrol

Agent of the year. In [acl, he has been arrested on at least three occasions for domestic abuse and was
formally suspended by the U.S. Border Patrol on two occasions. Fol. IV, pp. 3-22.
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Who is Osvaldo Aldrete-Davila?

* Aldrete-Davila ks not an innocent victim whao only smuggled drugs ona tima to pay for his
skck mather's medication as the prosacuiors would have you believe, he is & known lllegal
alien drug smugglercaught not once, but twice, with over S1million werth of narcotics
each time.

+ Dawvila lied multiple times 1o the DHS-0IG investigator about his llegal drug activities,
even though he laft behind 743%s of marijuana in'a van on the day of the shooting
incadent, Feb. 17, 2005,

= Granted immunity by the US Attomey's Office in exchange for his testimony apainsi
Agents Hamos and Compaan.

« Whilé under immunity, Davila was invalved in & second drug smugging incident in
Oclober 2005, Leaked sensitive DEA documents clearly Identity Davila as the driver
of a van carrying 752.81bs of marijuana selzed during a DEA rald on Oct. 23, 2005,

-MBPMmumwmnwm1mdmmmm
wahiclo 10 make a run for the bnrﬁarandmsmadarmst_

* Davila hmrdnﬂfm the L5, Govemnment for $5 milon for victating his civil rights.

+ During his interview, Davila 1old investigators his fdends wanied fo put fogether a
“nunting parly 1o go aut and shoot Bordar Patrsl officers” in retaliation, DHS took the
threat Serfous enough 1o issue a “BOLO" (Ba On Tha Look Out) aler 1o all neighboring BF
siations,

Severad family members ciaimed Davila “was always armed” and they faar him because
ol his association with the drug canel,

=Has yut 1o oifet up any infamation about wha hired him to smuggle the drigs or where
the drugs were to be dalivered.
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January 9, 2007
Congress Is Expected to Revisit Sentencing Laws
By LYNETTE CLEMETSON

WASIHINGTON, Jan. 8 — Federal sentencing laws that require lengthy mandated prison terms for certain
offenses are expected to come under fresh scrutiny as Democrats assume control of Congress.

Among those eagerly awaiting signs of change are federal judges, including many conservatives appointed by
Republican presidents. They say the automatic sentences, determined by Congress, strip judges of individual
discretion and resull in ineffective, excessive penalties, often for low-level offenders.

Judges have long been critical of the automatic prison terms, referred to as mandatory minimum sentences,

which were most recently enacted by Congress in 1986 in part to stem the drug trade. Now influential judges
across the ideological spectrum say that the combination of Democratic leadership and growing Republican

support for modest change may provide the best chance in years for a review of the system.

“With a changing of the guard, there should at least should be some discussion,” said William W. Wilkins,
chief judge of the United States Court of Appeals for the Fourth Cirenit, who was nominated by President
Ronald Reagan.

The House Judiciary Committee, under the new leadership of Representative John Conyers Jr., Democrat of
Michigan, is planning hearings on the laws, starting later this month or in early February. One of the first
issues planned for review is the sentencing disparity between offenses involving powder and crack cocaine.

The possession or trafficking of crack brings much harsher penalties than those for similar amounts of the
powder form of the drug. Mr. Conyers, a longtime critic of mandatory minimum sentences, favors treating
both drugs equally.

The Senate Judiciary Comnmittee has no immediate plans for hearings. But Senator Jeff Sessions, Repnblican
of Alabama, also supports some changes in the sentencing policy for crack cocaine convictions (though more
modest than Mr. Conyers and some other Democrats favor), and Judiciary Committee staff members say a
serious Senate review of the issue is likely in the current Congress.

Many law enforcement officials support tough, automatic sentences and argue that weakening existing laws
will cause an increase in drug trafficking and violent crime. Many judges say current laws have clogged jails
and too often punish low-level offenders. Some judges also arguc that automatic lengthy sentences give
prosecutors an unfair bargaining tool that they can use to tailor charges and press defendants into plea
bargains,

“These sentences can serve a purpose in certain types of cases involving certain types of offenders,” said
Judge Reggie B. Walton of Federal District Court in the District of Columbia, who was appointed by

http://www nytimes.com/2007/01/09/washington/09sentencing html7ei=5088&cn=8ec1095... 5/2/2007
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President Bush, “but when you apply them across the board you end up doing a disservice not just to
individuals but to society at large.”

Several judges say that broad inclusion in the coming Congressional hearings on sentencing would mark a
natable departure from Judiciary Committee aclivity under the former Republican chairman, Representative
F. James Sensenbrenner Jr. of Wisconsin, who many judges say maintained an antagonistic stance toward
judges.

“There was no question that judges were targeted under the Sensenbrenner committee for speaking out,” said
Judge Nancy Gertner, a Federal District Court judge appointed by President Bill Clinton who teaches a
course on sentencing policy at Yale Law School.

Judge Gertner and others point to the example of Judge James Rosenbaum, a Reagan appointee who, in
2003, faced a Congressional review of his sentencing decisions under a barrage of criticism that he and other
federal judges were oo lenient, Many in the judicial community argued that Judge Rosenbaum was singled
out because he criticized a proposal Lo increase federal sentences in testimony before the House Judiciary
Committee.

Mosl judges shy away from direct formal involvement in legislative matters. But many say private
interactions with legislalors that do not focus on specific cases but on policy matters of concern to the
judiciary are appropriate.

Judge Wilkins, a former legislative assistant to Senator Strom Thurmond, said he believed private
conversations on mandatory minimum sentences with his own congressman, Representative Bob Inglis,
Republican of South Carolina, helped change the legislator’s position.

Mr. Inglis, once a supporter of tough automatic sentences, said during a 1995 House vote that he would never
vote for them again and has since become a Republican leader on sentencing reform.

“I was delighted that he took a principled stand, and I would like to think I was of some benefit to him in
getting there,” said Judge Wilkins, who served as the first chairman of the Federal Sentencing Commission,
the body charged by Congress with dcveloping sentencing guidelines and collecting and analyzing statistics.

Some judges have expressed displeasure with the system trom the bench or in written opinions.

At a sentencing last January Judge Walter 8. Smith Jr., of the Western District of Texas, was required to add
10 years to the already mandated 10-year sentence in a crack distribution case because a gun was found
under the defendant’s bed. During the sentencing, the judge stated, “This is one of those situations where I'd
like to see a congressman sitting before me,”

In an impassioned written opinion in 2004, Judge Paul G. Cassell of the Federal District Court in Utah, who
was appointed by President Bush, called the mandatory 55-year sentence he was forced to give a low-level
marijuana dealer who possessed, but did not usc or brandish, a firearm “simply irrational,”

In the opinion, Judge Cassell recommended a commutation of the sentence by the president, noting that the

htip://www.nytimes.com/2007/01/09/washington/09sentencing html?ei=5088&en=8cc1095... 5/2/2007
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sentence, with consecutive 25-year terms for firearm possessioit, was longer than those required for an
airport hijacker, second-degree murderer or a rapist.

The Supreme Court declined last fall to hear the case. But an amicus brief urging the court to take the case
included signatures from legal figures like William Sessions, the former E.B.1. director; Janet Reno, attorney
general during the Clinton administration; and Griffin Bell, attorney general under Jimmy Carter.

Many opponents of mandatory minimum sentences would like to see a full repeal of the laws. “After so many
years of this, people have forgotten that we should be asking for the whole fix, not just little pieces,” said Julie
Stewart, president of Families Against Mandatory Minimums,

But most legal, legislative and judicial experts agree that repeal, or even broad-ranging overhaul of existing
laws, is unlikely, More probable is serious review of crack cocaine sentencing laws.

Currently, possessing five grams of crack brings an automatic five-year sentence. It takes 500 grams of
powder cocaine to warrant the same sentence. Similarly disparate higher amounts of the drugs results in a
10-year sentence. The 100-to-1 disparity, opponents of the law say, unfairly singles out poor, largely black
offenders, who are more likely than whites to be convicted of dealing crack cocaine.

At a sentencing commission hearing in November, Judge Walton, associate director of the White House
Office of National Drug Control Policy under the first President George Bush and a onctime suppaorter of
tough crack cocaine sentences, said it would be “unconscionable to maintain the current sentencing
structure” on crack cocaine.

Mr. Scssions is a co-sponsor of a bill that would change the ratio for the two drugs to 20 to 1, increasing the
amount of crack that brings a five-year sentence to 20 grams from 5, and lowering the powder cocaine trigger
from 500 grans to 400 grams.

If judges say they are hopeful for new debate on sentencing policy, they are quick to add that they are not
naive, After all, many say, even politicians who are critical of current laws fear looking soft on crime.

“Candidly, the Democrats were never particularly courageous on this issue either,” Judge Gertner said. “But
at least now it seems judges may be encouraged to be a part of the discussion. And if asked to speak up, T
think many will.”

Sabrina Pacifici contributed reporting.

Copyright 2007 Tha New York Times Company
Erivacy Pglicy | Search | G ions | RSS ] First Book | Help | ContactUs | Work for Us | Site Map
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SUBJECT: The Investigation, Arrest, and Trial of U.S. Border Patrol Agents
Ignacio Ramos and Jose Compean: Background and Issues

FROM: Blas Nuficz-Ncto
Analyst in Domcstic Sccurity
Domestic Social Policy Division

Michael John Garcia
Legislative Attorney
American Law Division

This memorandum summarizes the February 17, 2005, shooting of Osvaldo Aldrete-
Davila (Aldrete-Davila) and the subsequent investigation, arrest, prosecuticn, and conviction
of 1.5, Border Patrol (USBP} agents Ignacio Ramos (Rames) and Jose Compean (Compean).
The descriptions provided are primarily from an investigation conducted by the Department
of Homeland Security’s (DHS) Office of Inspector General (OIG)* and press releases by the
U.S. Attorney’s Office for the Western District of Texas.” This casc has reccived widespread
coverage by the news media, and many sources have reported diffcrent accounts of the evenis
o[February 17,2005 and of the subsequeni trial, and have come o varying lcgal conclusions.
Al of this has created some controversy and uncertainty surrounding this case. This
memorandum also discusses some of the issues that have recently gained attention and lisis
legislative responses from the 110™ Congress. Issues relating to congressional pardons, as
proposed in recent legislation, are not discussed in this memorandum.

Events of February 17, 2005

According te the DHS OIG report, around 1:00 p.m. on February 17, 2005, Aldrete-
Davila attempted to drive a van loaded with 743 pounds of marijuana to a “stash house”

' DHS, OIG, Report of Investigation of Ignacio Ramos & Jose Compean, 105-CBP-ELP-07117 (Nov.
21,2006) available at: [http:/fwww.dhs.govixoig/assets/OIG_foia RamosCompean.pdf] [hereinafter
“OIG Report™].

* See, e.g, 1.8, Dep’t of Justice, U.S. Attorney for the Western District of Texas, Myth vs. Reality
— The Facts of Why the Government Prosecuted Agents Compean and Ramos (Jan, 17, 2007)
available at: [hitp://www usdoj gov/usao/txw/press_releases/2007/Compean_Ramos_factsheet].pdf]
[hereinafter “I1.S. Attoney Press Release™.

Congressional Research Service Washington, D.C. 2054G-7000
CRS prepared this memorandum to enable distribution fo more than one congressional client.
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located near Fabens, Texas. Aldrete-Davila noticed he was being followed by USBP agents,
al which time he turned the van around and started driving back toward Mexico. After losing
control of the vehicle, he jumped out and attempted to run back to Mexico. Refusing to stop
at the commands of agent Ramos, Aldrete-Davila jumped into a ditch abutting a levee near
the U.S —Mexico border.

The report indicates that upon attempting to exit the large ditch, Aldrete-Davila was
confronted by agent Compean who was waiting for him with a shotgun. During his
testimony, Compean acknowledged that at that time Aldrete-Davila held his hands up, as if
to surrender, with his palms open, and no weapan was in either hand, or evident on his
person. Ramos also testified that when he saw Aldrete-Davila in the ditch, he had an
opportunity to look at the suspeet’s hands and did not see any weapons. Aldrete-Davila then
heard someone vell “hit him,” and saw Compcan swing his shotgun around in an attempt to
hit him with the butt of his weapon.” Compean, however, lost his footing and fell into the
ditch, according lo testimony. Aldrete-Bavila cxited the ditch and continued his run to
Mexico.

Compean stated that he observed Aldrete-Davila look back at him as he continued to
run away and observed something shiny in Aldrete-Davila’s left hand. The U.S. Attorney’s
Office reports that Compean tired at least fourteen times and Ramos fired once at the fleeing
suspect. According to Aldrete-Davila, the last gunshot knocked him to the ground, on the
U.S. side of the border.* Instead of pursuing Aldrete-Davila, Ramos and Compean holstered
their weapons and turned away from the scene.” When he was not pursued further, Aldrete-
Davila crossed the border and approached a Mexican highway where he was picked up by
a van. Following the shooting, Compean picked up at least nine casings and later asked
another Border Patrol agent to look for five more casings that he had not picked up. The
agent threw away the five casings he found. The U.S. Attorney’s Office notes that at the time
of the shooting, neither Compean nor Ramos knew that the van driven by Aldrete-Davila
containcd marijuana.

According to trial testimony, no supervisors were al the scene al the time of the
shooting. When supervisors did amive shortly afler the shooling, Ramos mentioned the

* Compean denied that he ever tried to hit Aldrete-Davila with the butt of his shotpun. Rather, he
stated that he took the butt of his shotgun away from his shoulder and attempted to push the suspect
back into the drainage ditch. OIG Report, supra note 1, at 12.

“ Some interest groups have raised concerns about the ballistics testing. For instance, it has been
questioned why the Texas DPS conducted the examination rather than the FBI for a federal
prosecution of federal officers. Jerome R. Corsi, Ballistics Data Don't Support Charge against
Border Agents, WorldNetDaily.com (Jan. 28, 2007) available at:
[hittp://www.worldnetdaily.com/news/article.asp? ARTICLE_ID=53976]. Furthermore, it has been
argued that tests do not conclusively demonstrate that the bullet came from Ramos’ firearm. Id; see
also Mational Border Patrol Council, Rebustal to U.S. Aitorney’s Office of the Western District of
Texas, available at: Thttp://www.nUSBPc.net/ramos_compean/rebuttal_to_sutton.pdf],at2,8. On
the other hand, the U.S. Attorney’s Office has argued that the testing demonstrates a match between
the bullet extracted from Aldrete-Davila and Ramos” weapon and thal Ramos stipulated and agreed
before trial that the bullet came from his weapon.

* Compean stated that he stopped shooting at Aldrete-Davila because he continued to run away and
it appeared that he was going to cross into Mexico, OIG Report, supra note 1, af 12.
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pursuit of Aldrete-Davila and that Compean [ell 1o the ground as he tried to grab the suspect.®
Ramos did not mention the shooting, and said nothing about the suspect having a weapon.
Compean denied that he had been injured by Aldrele-Davila und refused the supervisor’s
offer to file a “Report of Assault” on his behalf. The DHS OIG investigation found that
Ramos and Compean did not inform any of the other USBP agents that they had observed
Aldrete-Davila with a weapon or a shiny object in his hand.

Ramos and Compean were subsequently artested for the events that occurred on
February 17,2005, The U.S. Attorney’s Qffice for the Western District of Texas prosecuted
the agents in federal court before U.S. District Judge Kathleen Cardone. A jury found Ramos
and Compean guilty of violating several criminal laws,” including 18 U.S.C. § 924(c), which
carrics a mandatory minimum sentence of ten years for the discharge of a firearm in relation
to a crime of violence.® Ramos and Compean were subsequently sentenced to 11 years and
1 day of incarceration and 12 years of incarceration, respectively.” The agents have since

¢ According to at least one news report, the DHS OIG alleged in a March 12, 2005 letter that all of
the USBP agents on the scene, including two supervisors, were aware of the shooting when it
occurred and failed to report it. See Sara A, Carler, Two Reports Clash on Agents; New Study Also
Fails to Back What House Members Were Told, Inland Valley Daily Bulletin (Feb. 8, 2007),
available at: [http://www.dailybulletin.com/search/ci_5181762] (last viewed Mar. 6, 2007). This
statement contradicted the final DHS OIG reporl, which found that other agents on the scene were
not aware shots had been fired. Id. See also OIG Report, supra note 1, at 32-33. DHS has not made
the March 12, 2005 letter publicly available.

" Ramos and Compean were found guilty of the following charges: (1) assault with a dangerous
weapon (18 U.S.C. § 113(a}(3}, and aiding and abetting an assault with a dangerous weapon; (2)
assault resulting in serious bodily injury (18 U.S.C. § 113(a}(6)), and aiding and abetting an assault
resulting in serious bodily injury; (3) discharge of a firearm in relation to a crime of violence (18
U.8.C. § 924(c)(1)(A)iii)); (4) tampering with an official proceeding (18 U.S.C. § 1512{c)2); and
(5) deprivation of rights under the color of law (18 U.S.C. § 242).

¢ Although 18 U.S.C. § 924(c) does not include an exemption for law enforcement officers, some
have argued that, at least as a policy matter, the law should only apply to law enforcement officers
only when they have committed heinous crimes (e.g., sexual assault or drug smuggling) and carry
a firearm in the commission of those crimes. See Rep. Walter B. Joncs, Press Release, House
Members Join Jones to Question Improper Charge Against U.S. Border Patrol Agents (Oct. 13,
2006), available at: [http://jones.house.gov/release.cfm?id=455] (discussing letter sent by Rep. Jones
and five other Congressmen to Attorney General Alberto Gonzalez, recommending that charges
under 18 UJ.8.C. § 924(c} be dropped). Others, including U.S. Atfomey Sutton, have argued that no
exception should be made, as ““Congress did not make an exception for law enforcement officers”
when enacting 18 U.8.C. § 924(c). See U.S. Attomey Press Release, supra note 2, at 3.

® Bome have suggested that the guilty verdicts against Ramos and Compean were the result of jury
misconduct. According to news reports, at lcast three jurors conceded their votes during jury
deliberations, afler statcments by the forcman made them believe that the judge would not accept
ahung jury. Jerry Seper, Border Agents Seek New Trial, WasH. TinMEes, Nov, 6, 2006, at A3, One
juror reportedly wrote in a sworn statement afler the trial that she “did not think the defendants were
guilty of the assaults and civil rights violations.” Louie Gilot, Jurors Say They Were Misled to
Convict Agents, El Paso Times & Inland Valley Daily Bulletin (Oet. 18, 2006), available at:
[http://wrww dailybulletin com/mews/ci_4508579]. Judge Cardonc denied defendants’ motion for
anew trial, which wag based, in part, on the alleged jury misconduct. With limited exception, in
any inquiry relating to the validity of a verdict, federal courts may not consider the testimeny of a
juror relating to the his or the jury’s deliberations. Fen, R. aF EvinencGE § 606(b). The Federal
Rule of Evidence barring such consideration codifies long-standing judicial practice. See Martinez

(continued...)
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[iled notices of appeal with the Fifth Circuit Court of Appeals. DIIS’s OIG began an internal
investigation shortly after the shooling and released a redacted version of its final report Lo
the public on February 7, 2007. The time line at the end of this memorandum summarizes
anumber of events that occurred during the arrest, investigation, prosecution, and conviction
of Ramos and Compean.

Possible Issues

Border Patrol Operations. Somc in Congress have become concerned with Border
Patrol pursuit policies and whether staff shortages and lack of training contributed to the
incident.'® In particular, questions have been raised about the level of oversight provided by
USBP mansgement and the number of supervisors thal were on duty when the shootings
occurred. Others are concerned that the conviction might have a negative impact on USBP
morale and a chilling effect on the agency's law enforcement activities."' Another concern
may be the conviction’s impact on the hiring of agents in the future; the Administration has
announced it will double the number USBP agents by the end of its tenure but in order to
accomplish this it will need to hire an unprecedented 5,500 agents in two years."” In response
to this criticism, the U.S. Attorney’s Office has stated that “in order to maintain the rule of
law, federal prosecutors cannot look the other way when law enforcement officers shoot
unarmed suspects who are running away.”™"

Presidential Pardon or Commutation of Sentence. Some members of Congress
havc urged the President to pardon Ramos and Compean. Calls for the issuance of a
presidential pardon reportedly intensified following reports that Ramos had been assaulted
in prison.”* Others have argued that a presidential pardon or sentence commutation is
unwarranted. President Bush stated in a television interview in January that he would take
3 sober look” at the case to decide whether a pardon was warranted.” However, the

® (...continued)
v. Food City, Inc., 658 F.2d 369, 374 (5* Cir. 1981).

' Chrig Strohm, Lawmaker Wants Justice to Probe Border-Shooting Charges, CongressDailyAM
(Feb. 8, 2007) available at:
[htip://natienaljournal.com/cgi-bin/ifetch47ENG+CONGRESS-_-POLL_TRACK-_-AD_SPOTL
IGHT+7-cdindex+1186794-REVERSE+0+1+796+F+1+1+1+ramos].

" Jerry Seper, Feinstein Questions Treatment of Border Agents, Wasn. Times, Feb. 14, 2007, at
Al0.

'2 The USBP was appropriated funding to hire an additional 2,500 agents in fiscal year {FY) 2007
and has requested funding for 3,000 more agents in FY2008.

¥ See supra note 2; see also Smith v. Cupp, 43¢ T.3d 766, 775-76 (6™ Cir. 2005) citing Tennessee
v. Garner, 471 U.S. 1, 9 {1985) (“It is clearly cslablished constitutional law that an efficer cannot
shoot a non-dangerous fleeing felon in the back of the head.”). Under Garner, a police officer can
use deadly force to prevent the cscape of a fleeing non-violent felony suspeet only when the suspect
poses an immediate threat of serious hurm Lo police officers or others, Garner, 471 U.S. at 11.

* Cox News Service, Pardon by Bush Sought; Calls to Forgive Two Ex-Border Patrol Agents
Increase after One of Them Is Beaten in Prison, KaN. CITY STAR, Feb. 10, 2007, at A6.

' Rachel L. Swarns, Busk Comments on Agents Who Shot Suspected Drug Dealer, N.Y. TiMEs, Jan,
20, 2007, at A12.
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Department of Justice (DOJ) reportedly stated subsequently that Ramos and Compean were
currently ineligible for consideration of a pardon.'®

While the President’s ability to grant pardons or reprieves to persons convicted of
federal crimes is clear,'” the President often relies on recommendations made by the Office
of the Pardon Attorney within the Department of Justice (DOJ). The Office of the Pardon
Attorney is responsible for accepting and reviewing applications for executive clemency, as
well as preparing recommendations regarding the disposition of such applications.”® DOJ
regulations provide that a petition for pardon should not be filed “until the expiration of a
waiting period of at least five years after the date of the release of the petitioner from
confinement or, in case no prison sentcnce was imposcd, until the cxpiration of a period of
at least five years after the date of the conviction of the petitioner.”"* No similar temporal
restrictions are placed on consideration of petitions for the commutation of a criminal
sentence. However, DOJ regulations generally bar consideration of petitions [or
commutation made by persons in the process of appealing their criminal convictions, “‘except
upon ashowing of exceptional circumstances.”™ It is important to note that DOJ regulations
concerning pardons and sentence commutations are advisory in nature, and do not prohibit
the Office of the Pardon Attormey from considering petitions that do not meet regulatory
requirements.”’  Further, these regulations do not circumscribe the President’s plenary
authority to grant pardons and reprieves, including to individuals who have not petitioned
for such relief” For additional background on presidential pardoning power, see CRS
Report RS20829; An Cverview of the Presidential Pardoning Power, by T.J. Halstead.

Congressional Hearings, Some members of Congress have called for
congressional hearings concerning the prosecution of Ramos and Compean. In February,
thirty-eight members of Congress signed a letter to Housc Speaker Nancy Pclosi and the
Chairmen of the House Judiciary, Ilomeland Security, and Oversight & Government Reform
Committees, requesting congressional hearings relating to “all aspeets” of the Ramos and
Compean case. The letter argues that hearings arc nceessary because “[njumerous and
repeated attempts by Members of Congress to ascertain the facts of this case through
inquiries with relevant federal agencies have been unsuccessful,” and this failure to obtain
information “threatens Congress’s ability and inherent responsibility to provide oversight to
these federal agencies.”® Presently, the Senate Committee on the Judiciary is investigating

6 1d.

7.8, ConsT. art. 1L, § 2, ¢l, 1,
28 C.F.R. §§0.35-0.36.
Y28CFR §1.2.

W28 CFR. § 1.3

H28CFR §L11.

2id.

* Letter by Representative Ted Poc, er al., to House Speaker Nancy Pelosi and Heuse Committee
Chairmen John Conyers, Bennie Thompson, and Henry Waxman (Feb. 27, 2007), available at:
[http://poe. house. gov/UploadedFiles/Oversight%20Hearings_Ramos&Compean.pdf].
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the circumstances surrounding the prosecution and sentencing of Ramos and Compean, but
has yet to hold hearings on the matter.>

While no hearings have yet been held to specifically deal with the investigation and
prosecution of Ramos-and Compean, the subject has been raised in the context of other
hearings, particularly as it relates to the OIG’s investigation of the matter. Some in
Congress have questioned the QIG’s investigation, particularly because early memoranda and
briefings from OIG staff have been reported to contradict the final OIG investigative report
that was released to the public on February 7, 2007.* On February 5, 2007, DHS Inspector
General Richard Skinner, reportedly admitted in testimony before the Homeland Security
Appropriations Subcommittee that Members of Congress were given false information about
the cvents of February 17, 2005, by high-ranking officials in DHS.*®  In subsequent
testimony given before the Subcommittee, Inspector General Skinner stated that while certain
statements given by OIG staff members werc misleading or inaccurate, “at no time did
any...[staff'member] member knowingly and willingly lie to Congress about the investigation
of Ramos and Comipeon or any other matier.”?

Legislation

H.R. 563 — Congressional Pardon for Border Patrol Agents Ramos and
Compean Act. Thisbill would order the conviction and senfences of Ramos and Compean
vacated. Further, it would order the defendants to be released from custody and prohibit any
additional criminal prosecution against the defendants that may stem from events of February
17,2005, H.R. 563 would also provide a sense of Congress that calls on DHS to review the
rules of engagement prescntly utilized by the Border Patrol.

H. Con. Res. 37 - Expressing the sense of Congress with regard to
pardoning Border Patrol agents Ramos and Compean. This resolution would
provide a sense of Congress that calls on the President to “swiftly and unconditionalty”
pardon Ramos and Compean.

2 Sen. Dianne Feinstein, Press Release, Senator Feinstein Calls for Answers Regarding
Prosecution and Imprisonment of Border Patrol Agents {Feb. 9, 2007), available at:
[http://feinstein senate. gov/07releases/r-barder-patrol-1tr0209.htm].

2 DHS has reportedly refused 1o release documents substantiating these claims. Sara Carter;, Memo
Custs Doubi on Agency's Assertions/ Homeland Security Won't Release Papers on Border Agenis'
Case, DAILY BULLETIN, Jan. 2%, 2007, available at:
[hitp://www.dailybulletin.commewsici_5108915] (last visited Maur. 8, 2007

% Michelle Mittelstadt, Anger Grows in Congress over Border Agents’ Case / Some in House
Dismiss Homeland Official’s Apology, Say Punish Staff for Misstatements, Hous. CHrRoN., Feb. 8,
2007, at Al

¥ FDCH Cap. Transcripts, Rep. Henry A, Waxman Holds A Hearing On Homeland Security
Contracts, 2007 WLNR 2547812 (Fcb. 8, 2007). Inspector General Skinner went on to ¢laim that,
“Anyonc who states that my staff knowingly licd, willingly lied is slandering them.”
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Sequence of Events

Shooting of Aldrete-Davila occurs near Fabens, Texas.

Mar. 4, 2005

A DHS CIG investigation begins.

Mar. 16,2005

The DHS OIG agents meet and interview Aldrete-Davila at the United States
Consulate, Ciudad Juarez, Chihuahua, Mexico. DHS OIG agents provide
Aldrete-Davila with a “Letter of Limited Use Immunity” from the U.S.
Attomey's Office, Westorn District of Texas. Arrangements are made with
DIIS to obtain a limited Border Crossing Card for Aldrete-Davila to enter the
United States for the purpose of being examined by medical doctors at Forl
Bliss in El Paso, Texas. The doctors removead a 40-caliber Smith & Wesson
bullet from Aldrete-Davila.

Mar. 17, 2005

DHS OIG agents submit the bullet extracted from Aldrete-Davila to the
Texas Department of Public Safety (DPS), Crime Laboratory, for analysis.

Mar. 18, 2005 The Texas DPS informs the OIG that the bullet recovered from Aldrete-
Davila’s leg had been fired from a 40-caliber Beretta pistol that matched the
firearm assigned to Ramos.

Mar. 18,2005 U.8. Magistrate Judge Richard P. Mesa, Westerm District of Texas, signs a

“Warrant for Arrest™ for Ramos and Compean.

Mar. 18-19, 2005

Ramos and Compean are arrested at their residences and taken into custody.

Mar. 24, 2005

Judge Mesa sets bond for Compean and Ramos at $15,000 and $35,000
respectively. The agents are refeased from custody.

Mar. 25, 2005

Ramos and Compean are suspended without pay by the Border Patrol.

Apr. 13,2005 -
Jan. 25,2006

A federal grand jury in thc Westem District of Texas retums true bills
indicting Ramos and Compean of the following:

1) 18 11.8.C. §113(a)(1), assault with intent to murder;

23 18 U.S.C. §113(a){3}, assault with a dangerous weapon;

3} 18 U.S.C. §113(a)(6), assault with serious bodily injury;

4} 18 U.S.C. §924(c)(1){A)(iii), discharge of a firearm in relation to a crime
of violence;

5) 18 U.S.C. §1512(c)(1), tampering with an official proceeding; and

6) 18 U.S.C. §242, deprivation of rights under color of law,

Feb. 21, 2006

The federal trial against Ramos and Compean begins in the U.S. District
Court for the Western 1Jistrict of Texas in El Paso. The Honorable Kathleen
Cardone, U.S. District Judge, presides over the trial.

Mar. 6, 2006

The trial ends.
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The jury ends deliberations and finds Rames and Compean guilty of:

1) assault with a dangerous weapon (18 U.8.C.§113(2)(3), and aiding and
abetting;

2) assault with serious bodily injury (18 U.S.C. §113(a)(6}), and aiding and
abetting;

3} discharge of a firearm in commission of a crime of viclence (18 U.S.C.
§924(c)(1)(A)ii);

4) tampering with an official proceeding (18 U.S.C. §1512(c)(1)); and

5) deprivation of rights under color of law (18 U.5.C. § 242).

Sept. 26, 2006

DHS OIG eniployees brief four Members of Congress regarding the
investigation and prosecution of Ramos and Compean.

Qet. 19, 2006

Judge Cardone sentences Ramos to 11 years and 1 day of incarceration and
sentences Compean to 12 years of incarceration.

Qct. 20-23, 2006

Ramos and Compean each file notice of appeal.

Qct. 26, 2006

D118 forwards letters of proposed removal (termination) to Ramos and
Compean.

Nov. 21, 2006 The DHS OIG investigation is completed.

Jan. 16, 2007 Judge Cardone denies Ramos and Compean’s motion to stay out on bend
while they appeal their case.

Jan. 17,2007 Ramos and Compean surrender to the United States Marshal Service. Ramos
i3 sent o Yazoo City Federal Penitentiary in Mississippi and Compean is
sent to Elkton Federal Correctional Institution in Ohio.

Feb. 3, 2007 Pamos is assaulted in prison.

Feb. 7, 2007 A redacted version of the OIG’s final “Report of Investigation™ is released

to public. In addition to the criminal statutes that Ramos and Compean
violated, the OIG found that Ramos violated the USBP’s Pursuit Policy,
Firearms Policy, Deadly Force Policy, and Reporting Allegations of
Misconduct Policy. The OIG also found that Compean viclated the USBP’s
Firearms Policy, Deadly Force Policy, and Use of Non-Deadly Force Policy.






